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Page 23, line 12: Be Moody and Tate^ Contra^ is reported 
28 Ch. D. 661. 

Page 82, line 11 : See Re Rackstrai^s Trusts, W. N., 1885, p. 73, 
for a form of vesting order, where there was uo legal personal represen- 
tative of the last surviving trustee. 

Page 86, line 14 : A deceased sole trustee is a *' last surviving or 
continuing trustee " within G. A., s. 31 ; Semble, Be Shxtflds Trusts^ 
W. N., 1885, p. 75. 

Page 91, line 8 from bottom ; page 200, line 9 from bottom ; page 204, 
last line : Dunn v. Flood is reported on ajipeal, 28 Gh. D. 586. 

Pttfio 144, line 9 : Re Paine a Trusts is reported 28 Gh. D. 725. 

Page 154, line 20: Re Price, Stafford v. Staford is reported 
28 Ch. D., 709. 

Pa^e 192, line 10 from bottom : Re Dames and WixxTs Contract, 
affirmed W. N., 1885, p. 96. 

Page 231, lines 4, 14 from bottom : after anticipation add durin^r 
any coverture. 

Page 332, line 2 : Re Wheatley has not been followed in Re Queade's 
Trusts : W. N., 1885, p. 99. 

Page 336, line 18 : after ap[ minting add a ne v trustee or. 



THE VENDOR AND PURCHASER ACT; 

THE CONVEYANCING AND LAW OF PROPERTY 

ACT, 1881; 

THE CONVEYANCING ACT. 1882; 

AND 

THE MARRIED WOMEN'S PROPERTY ACT, 1882. 

PART I. 



CHAPTER 1. 
Sect. I. 

GENERAL EFFECT OF THE VENDOR AND PURCHASER 
ACT, 1874, THE CONVEYANCING AND LAW OF PRO- 
PERTY ACT, 1881, AND THE CONVEYANCING ACT, 
1882. 

Fob convenience of drauglitsmen the following short pflf cfJatd 
statement is given of the manner in which the Y. & ^' a. 1882, on 
P» A., the C. A., and the G. A., 1882, affect the form and t«nto ^ d^u- 
contents of various documents (a). "****•• 

(1.) Contracts for sale need not contain conditions as ^'**™*^ 
regards title and evidence of title except in 
special cases, as where the title is less than forty 
years, or where deeds abstracted cannot be pro- 
duced, &c. : C. A. 8. 3. An open contract may 
be safely made in case of an ordinarily goofl 
forty years' title, but it is advisable to state the 
date of commencement, see note, p. 22. 
(2.) Abstracts of title commence — Abstractt. 

(a) As to freeholds with a document at least forty 
years old : V. & P. A., s. 1. 

(a) See the meaning of abbreviations stated at the end of the Table 
of Cases, 9upra. 

B 



2 



INTRODUCTION. 



Evidence of 
seisin of testa- 
tor may still 
be necessary. 



Heel tab. 



EijMnses. 



What clauses 
to be oroittfd 
in documents. 



(h) As to leaseholds with the lease or underlease : 

V. & P. A., s. 2, r. 1, and C. A., s. 3 (1). 
(e) As to the freehold interest in enfranchised 
lands with the deed of enfranchisement : C. A., 
8, 3 (2). 
(d) A lease or underlease is to be deemed prima 
fade goody the last receipt for rent being 
evidence of performance of covenants, and, in 
case of an underlease, of performance also of 
covenants in the superior lease up to the date 
of actual completioQ of the purchase : C. A., 
8. 3 (4), (5). 
But where the abstract commences with a will no 
alteration in the practice is made, consequently evidence 
of seisin may or may not be required, according to cir- 
cumstances, and a clause preventing any requisition on 
this point may still be necessary. 
(3.) Recitals 

(a) Of facts in documents, as to land or heredUor 
mmtSy twenty years old are evidence: V. & 

JTa A.»^ S. ^, r« At 

(I) Of documents, as to any property ^ dated prior to 

the legal or stipulated time for commencement 

of the abstract are to be taken as correct, and 

production is not to be required : C. A., s. 3 (3). 

(4.) Expenses 

Of evidence required in support of abstract and 
not in vendor's possession are thrown on the 
purchaser : C. A., s. 3 (6). 
(5.) In documents after 1881 there need be 

(a) No general words : C. A., s. 6. 

(b) No all estate clause : C. A., s. 63. 

(o) No special directions as to the mode of sale in 
a trust or power for sale, but only the words 
•* Upon trust to sell " or " With power of sale," 
as the case may be : C. A., s. 35. 

{d) No receipt clause : C. A., ss. 22, 36. 

{e) No mortgage joint account clause : C. A., s. 61. 

(J) No power to survivors or survivor of several 
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executors or trustees to do any act: C. A., 
8. 38; nor to ^^ assigns." New trustees duly 
appointed have all the powers of the original 
trustees, ss. 80, 81 (5), and there can now (see 
s. 30) be no assign by devise of a trust estate. 
Powers may be given simply to trustees, their 
executors or administrators. 

(ff) No mention either of heirs, executors, admini- 
strators, or assigns, whether of covenantor or 
covenantee, obligor, or obligee, nor of the 
survivors or survivor of several covenantees or 
obligees, nor of the heirs, executors, or ad- 
ministrators of the survivor, nor of their or his 
assigns, need be made in covenants or bonds : 
C. A., ss. 58, 59, 60 ; except where a restrictive (a) 
covenant is intended to be made binding so far 
as the law allows on the land, and then the 
assigns of the covenantor should be mentioned. 

(h) No particular technical operative word is re- what words or 
quired to pass a freehold : C. A., s. 49. n^^ZvT 

(i) No necessity for the word " heirs," " heirs of the 
body," &c., to create an estate of inheritance. 
(But on this point there is still a distinction 
between a deed and a will. In a deed the 
estate to be limited must still be described 
accurately as " fee simple," " in tail," &c., and 
cannot be created, as in a will, by informal ex- 
pressions) : C. A., 8. 51. 

(k) No multiplication of receipt clauses for con- 
sideration. One receipt in the body of the deed 
or indorsed is sufficient : C. A., ss. 54, 55. 

(I) No power to executors or trustees to compound 
or compromise (contra as to administrators): 
C. A., s. 37. 

(m) No remedy for the recovery of rent-charges: 

O. .A^y S. 7^. 



(a) Whether any other covenant can be made binding on the land, 
see London and S. W. Railway Company v. Oomm, 20 Ch. I). 562. 
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(w) No powers for the receipt or application of 
income during minority, nor for the accumula- 
tion of surplus income : C. A., ss. 42, 43 (a). 
(6.) Coyenants for title are not required, but by stating 
the character in which a person conveys the proper 
coyenant by him is incorporated : C, A., s. 7. 
(7.) A coyenant for production of deeds is no longer 
required. A mere acknowledgment as defined by 
the Act giyes the proper title to production and 
delivery of copies, and a mere undertaking gives 
the proper remedy in case of destruction or 
damage : C. A., s. 9. 
(8.) In a mortgage by deed there are supplied 

(a) Power for mortgagor and mortgagee when in 

possession to grant leases: C. A., s. 18. In 
some cases it may be necessary to vary this 
power ; but it is conceived that the power ought 
not in any case to be entirely negatived. 

(b) Power for mortgagee to sell and to insure against 

fire, and when in possession to cut and sell 
timber : C. A., ss. 19, 23. 

(c) Power for mortgagee to appoint a receiver : C. A., 

ss. 19, 24. 

(d) Power for mortgagee to give a receipt for sale 

money and other money comprised in the mort- 
gage, and trusts for application thereof: C. A., 
s. 22. 

(9.) In a will, a devise of trust and mortgage estates is 
not required and should not be inserted. It is 
practically inoperative if inserted : C. A., s. 30. 

(10.) As to appointments of new trustees, 

(a) A power to appoint is only required where it is 

to be exercised otherwise than by the trustees 
or trustee for the time being : C. A., s. 31 (1). 

(b) The original number of trustees need not be 

preserved, except that where there were origi- 



(a) But where any trnst of the accumulated rents and profits other 
than those Btated in s. 42 (5) iiL is required, it must be mentioned. 
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nally two or more, one cannot be discharged 
unless two places at least be full: C. A., 
s. 31 (3). 
(e) An appointment of new trustees should contain 
the proper declaration as to vesting: C. A., 
8. 84; and where there are more than two 
trustees, and one simply retires and his place 
is not filled up, there must be a deed of con- 
sent to his discharge and to the vesting of the 
trust property in his co-trustees : C. A., s. 32 
(see Precedents, post), 

(d) A separate set of trustees may at any time be Sepanu 

appointed for each distinct trust : C. A., 1882, *"'*^*' 

8. 5. 

(11.) As to powers of attorney, Powen of 

(a) A power given for v<duable consideration can **^''*'®y- 

be made irrevocable in favour of a purchaser, 

lessee, or mortgagee : G. A., 1882, s. 8. 
(I) Any power of attorney can, in favour of the same 

persons, be made irrevocable for any period 

not exceeding one year from its date : C. A., 

1882, s. 9. 

(e) The attorney may sign and seal in his own name : 

C. A., 8. 46, 
(d) Access to a power of attorney is enabled by 
means of deposit in the Central o£Sce, and 
office copies can be obtained : C. A., s. 48. 

(12.) In instruments after 1882 an executory limita- Execvtoiy 
tion over of an estate in fee, or for a term, on ^^^**^^"*- 
failure of issue, becomes incapable of effect 
when any of the issue attain the age of twenty- 
one years: C. A., 1882, s. 10. This section 
applies only to land or hereditaments. 

(13.) Powers, whether coupled with an interest or not, DiscUimer of ^ 
can be disclaimed, in like manner as an estate P^^^"* 
can be disclaimed : C. A., 1882, s. 6. 

(14.) Deeds may be supplemental or annexed instead Suppiemenui 
of indorsed, and will be read as indorsed on ^*****' 
the principal deed : C. A., s. 53. 
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Sect. II. 

GENERAL EFFECT OF THE MARRIED WOMEN'S PROPERTY 

ACT, 1882. 

The general result of this Act as regards the form and 
effect of documents is as follows : — 

(1.) As to disposal of property or things in action, 

(a) Every woman married after 1882, and 

(b) Every woman married before 1883, as regards 

property and things in action acquired after 
1882, 
can convey as if she were a feme sole, and the concur- 
rence of her husband in any disposition is not necessary, 

(2.) A trust for the separate use of a married woman 
appears no longer necessary. A simple restraint on anti- 
cipation, where desired, is effectual (s. 19), and sufficient, 
even in case of a setdement made by herself of her own 
property. 

(3.) Acknowledgment of deeds is only necessary where 
the property was acquired and the woman was also 
married before 1883, in which case the mode of acknow- 
ledgment is now simplified by C. A., 1882, s. 7. 

(4.) A married woman can be made an executrix or 
trustee without any inconvenient consequences as regards 
mode of dealing with the property. 

(5.) It is no longer necessary to give a married woman 
a power of appointment in order to enable her to dispose 
of property either by deed or will. 

(6.) In settlements it is sufficient that she alone cove- 
nants to settle her future property. The covenant of the 
husband has no effect, consequently where the wife is an 
infant at the time of marriage, no completely binding 
covenant can be obtained except under a settlement made 
by the Court, except that her covenant remains in force 
if she dies without having done any act to avoid it: 
Bv/mdby v. Equitahle Reversionary Interest Society, W. N., 
1885, p. 18 ; but on attaining twenty-one she may be put 
to her election to confirm the settlement or take nothing 



INTRODUCTION. 7 

under it : WiJhughby v. MidcOeton, 2 J. & H. 344 ; Smith 
V. Lucas, 18 Ch. D. 631. 

(7.) A corenant by a married woman will no longer Post-nuptial 
be void, but a covenant by her to settle and also a settle- mlrriS*"* ^^ 
ment by her of real or personal estate will, unless a w<Jban. 
consideration is given, be voluntary and liable to all the 
incidents of a voluntary covenant or settlement. The 
principle of Teasdcde v. Braithwaite, 4 Ch. D. 85, 5 ib. 
630, and Be Foster and Lister, 6 Ch. D. 87, no longer 
applies. 

(8.) Except that a woman in settling her property has 
the power which a man has not, to restrain herself from 
anticipation during coverture, all settlements by women 
are now placed on the same footing as settlements by 
men (s. 19). 

(9.) In the case of a woman married after 1882 her Separatiun 
debts are payable out of her separate property only, s. 1 **®*^'' 
(2), and the covenant of indemnity against the wife's debts 
hitherto inserted in a simple deed of separation for the 
purpose of supporting it as a settlement for value, is now 
unnecessary, and ceases to be available for that purpose, 
but she herself can contract and so make it a settlement 
for value. 

(10.) It seems that a document sealed and delivered Deeds 
by a married woman is now her deed at common law, and 8;«»«™ y- 
not merely a writing sealed and delivered, she being for 
all purposes of property and contract a feme sole ; but 
the Act does not expressly say so. The same principle 
seems to apply to a will. But see Be Price, Stafford v. 
Stafford, W. N., 1885, p. 32, and note thereon, M. W. P. A., 
s. 1 (1), infra. 

(11.) The Act seems to render obsolete as to women Separate use; 
married after 1882 all the cases as to fraud on the J^^tieL^u 
husband's marital rights, and also as regards property 
devolving after 1882 on a married woman, all the cases 
as to reduction in possession, and as to what creates a 
separate use, and as to her equity to a settlement. 

(12.) Also it is conceived that under a gift after 1882 joint tenancy. 
to husband and wife in terms which would make them 
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joint tenants if they were not married^ they will no 
longer take as one person or hold by entireties, bat take 
as joint-tenants in the same manner as two unmarried 
persons, and take each a share where there is a third 
joint-tenant or tenant in common (a). So under a limi- 
tation to husband and wife and the heirs of their bodies 
they will take as tenants in common in tail (see Feame, 
C. E. 39, 40). 

(13.) The Act contains no express proyision as to 
whether a husband married after 1882, or a husband 
married before 1883 in respect to property acquired after 
1882, will, in the absence of any disposition by the wife 
during her life or by will, become absolutely entitled in 
his marital right to the wile's personal estate on taking 
out letters of administration, or will become tenant by 
the curtesy. Under the old law equity only interfered 
just so far as was necessary to give effect to the separate 
use. By the death of the wife without making any 
disposition, the separate use was exhausted, and all the 
husband's rights remained as if it had never existed (see 
Cooper Y. Maedonaldy 7 Ch. D. 296, per Jessel, M.B.). 
Now (see M. W. P. A., s. 1) the wife takes as a feme 
sole, and is a separate indiyidual, the husband takes 
nothing in his marital right during the coverture, and it 
seems difficult to say that he can have any marital right 
after the coverture is ended. But as regards personal 
estate s. 25 of the Statute of Frauds (29 Ch. ii. c. 3) is 
an express enactment not repealed, and may be taken as 
still operative to give to the husband beneficially the 
personal estate of his wife dying intestate, as well as the 
right to take out letters of administration. No such 
question arose on the Married Women's Property Act 
1870 (33 & 34 Yict, c. 93), which does not use the words 
^^feme sole," but only the ordinary expressions '* separate 
use" (see ss. 1, 3, 4, 5, 7, 8, 10, 12) and '' separate 
property" (see ss. 2-5, 9, 11, 13, 14), not interfering 
therefore with the husband's marital rights further than 



(a) See, however, Be Marsh, Mander v. Harris, 27 Ch. D. 166. 
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is done by the same expressions used in a settlement 
or will. 

(14.) The estate by the curtesy was an extension Esute i.y 
during the husband's whole life (arising on birth of ^^^ "^* 
inheritable issue) of his freehold in right of his wife 
during the joint lives (Burton, Beal Prop. 145-6), where 
the estate of the wife was an inheritance in possession 
(Feame, C. E. 341-2). If the estate by the curtesy 
still exists, it is wholly changed in its nature. The 
husband has no present freehold in his wife's right, 
nor can he have any remainder, there being no particular 
estate. He must take, if at all, by quoH descent in the 
same manner as the heir. It seems difficult to say that 
the Act impliedly creates a new kind of descent 

(15.) The wife's term of years in land, and her chattels The wife's term 
passing by delivery, acquired after 1882, no longer vest "^^ ch«"«i»- 
legally in the husband, nor are they capable of being 
assigned by him. He must now, it seems, take out letters 
of administration to complete his title on her death. 

(16.) Also marriage is no longer a severance of the Wife's joint 
wife's joint-tenancy in chattels passing by delivery (see *^atte£ *" 
Williams on Pers. P. 409, 9th ed.). 

(17.) Under the Statutes of Limitation there is no Coverture now 
longer in regard to property acquired after 1882, any "^^ <i»»*b»i»*y- 
saving in favour of a wife on account of the disability of 
coverture. She is free to sue. 

(18.) The Act does not enable a donor to make a Wifediyorced 
conveyance, or devise to husband and wife which will o^herXn^* 
put them in the same position as before the Act. Every property, 
married woman coming within the terms of the Act 
appears now to be made a completely distinct person 
from her husband for all purposes connected with her 
aum property. The Act does not affect her right to 
dower or freebench, or under the Statutes of Distribution 
in respect to her husband's property. 

(19.) The Act affords no assistance in the disposition Disability of 
by a woman married before 1883 of property acquired ^Tuiow'" 
by her before that year. She can still only dispose by 1883. 
acknowledged deed (under the Fines and Becoveries 
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Act, 3 & 4 Will. 4, c. 74, as amended by C. A. 1882, s. 7) 
of land or an interest in land or money liable to be hiA 
out in land. She can also under 20 & 21 Vict. c. 57 dis- 
pose of a reyersionary interest in personal estate acquired 
under an instrument dated after 1857, and not deriyed 
20 & 21 yict. under her marriage settlement. TIfte latter Act only 
a^iVcabfeto ^ppli^ ^ ^ rcversionary interest in personal estate, so 
cKoses inaction, that neither she nor her husband separately or together 
can assign a simple ehaae in action, for instance, a debt 
or a policy of assurance effected in her name, as dis- 
tinguished from an equitable chose in diction, such as a 
legacy or other money held in trust for her, which 
would come under the description of personal estate. 



( n ) 



CHAPTER II. 

THE VENDOR AND PURCHASER ACT, 1874. 
37 & 38 VICT. c. 78. 

An Act to amend the Law of Vendor and Ptirchaser, a/nd 
further to simplify Title to Land. [7th August, 1874.] 

Whereas it is expedient to facilitate the transfer of land ss. i, 2. 
by means of certaiu amendments in the law of vendor 
and purchaser : 

Be it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows : 

1. In the completion of any contract of sale of land fmijjwn 
made after the thirty-first day of December one thousand ^Jiy y^w' 
eight hundred and «eventy-four, and subject to any '*»« root of 
stipulation to the contrary in the contract, forty years 
shall be substituted as the period of commencement of 
title which a purchaser may require in place of sixty 
years, the present period of such commencement ; never- 
theless earlier title than forty years may be required in 
cases similar to those in which earlier title than sixty 
years may now be required. 

By 13 and 14 Vict. c. 21, 8. 4, the word ^ land " in Acts of Parliament Definition of 
passed since 1850 includes messuages, tenements and hereditaments, ^ ^^^^ " ^^ 

^Lcts of 

houses and buildings of any tenure, unless where there are words to Parliament, 
exclude houses and buildings, or to restrict the meaning to tenements 
of some particular tenure. 

2» In the completion of any such contract as aforesaid, Rules for 

and subject to any stipulation to the contrary in the wtloM L^ 

contract, the obligations and rights of vendor and pur- rights of 

chaser shall be regulated by the following rules ; that is J^'JchLSf 
to say, 
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First. Under a contract to grant or assign a term of 
years, whether derived or to be derived out of a 
freehold or leasehold estate, the intended lessee or 
assign shall not be entitled to call for the title to 
the freehold. 

The rule that a lessee has constructive notice of his lessor's title has 
not been altered by this section. He is now in the same position with 
regard to notice as if he had before this Act stipulated not to inquire 
into his lessor's title (PcOman v. ffarland, 17 Gh. D. 353, 358). 8. 3 
of C. A. 1882, as to notice makes no alteration in this respect. It does 
not operate in £eivour of a person who enters into a contract whereby 
he precludes himself from *' making such inquiries and inspections as 
ought reasonably to have been made : " see subs. (1) (i). 

By s. 4 of G. A., 1882, the contract for a lease made under a power 
does not form part of the title to the lease. 

Second. Becitals, statements, and descriptions of facts, 
matters, and parties contained in deeds, instruments. 
Acts of Parliament, or sfatutor^ declarations, twent] 
years old at the date'~of~ihe contract, shall, unless 
and except so far as they shall be proyed to be 
inaccurate, be taken to be s ufficient ev ide nce^ of the 
tru th of such f actSj, miitters^ioid descriptions* 

In Bolton v. London 8, Boards 7 Ch. D. 766, a recital in a deed 
more than twenty years old that a vendor was seised in fee simple was 
held sufficient evidence of that fact, precluding the purchaser from 
demanding a prior abstract, except so far as the recital was proved to 
be inaccurate. The decision seems open to question, as it in effect 
negatives the recognised right of a purchaser to a proper abstract of 
title extending over forty years, which might shew the recital to be 
inaccurate. 

As to the effect of a recital under this s., see also Re liarth and 
Earl Granville, 24 Ch. D. 11. 

Third. The inability of the vendor to iurnish the 
purchaser with a legal covenant to produce and 
furnish copies of documents of title shall not be an 
objection to title in case the purchaser will, on the 
completion of the contract, have an equitable right 
to the production of such documents. 

As to the purchaser's equitable right to production of documents, 
see Sug. Y. & P. c. 11, s. 5, 14th ed. ; Dart, 143, 5th ed. 

Fourth. Such covenants for production as the pur- 
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chaser can and shall require shall be furnished at ss. 2, 3, 4, 5. 
his expense, and the vendor shall bear the expense 
of perusal and execution on behalf of and by himself, 
and on behalf of and hj necessary parties other than 
the purchaser. 
Fi0h. Where theyen dor retains an^ part of an estate 
to which any documents oTtitle relate He stall be 1 ( 
entitlea to retain such documents. 



Contracts for sale, where the vendor retains any documents, should Acknowledge 
now provide for giving an acknowledgment in >vriting of the right of ^V^ «ibtti- 
the purchaser to the production, and delivery of copies under C. A. s. 9, venant. 
and, where he is heneficial owner, also an undertaking for safe custody 
(see Special Conditions of Sale, post). The liahility to give the 
covenant imder s. 2, r. 4 of this Act, if incurred after 1881, is satisfied 
by an acknowledgment (C. A. s. 9 (8), (14) ). 

As to the costs of attested and other copies of documents retained 
by the vendor, see C. A. s. 3 (6), post 

8. Trustees who are either Tenders or purchasers may Tmstees nay 
sell or buy without excluding the application of the **"uf[^<JJ^'* 
second section of this Act. rules. 

4. The legal personal representaiive of a mortgagee of a Legal personal 
freehold estate, or of a copyhold estate to which the mart- "^"""t***^* 
gagee shall have been admitted^ may, on payment of all ieg«l estate of 
sums secu/red by the mortgage, convey or surrender the pro'^rty. 
mortgaged estate, whether the mortgage he in form on 
ossurofiee subject to redemption, or an assurance upon trust. 

Repealed and superseded by s. 30 of the C. A. as to deaths happening 
after 1881. This section did not apply to a transfer of mortgage (Be 
BprodJbenfs Mortgage, 14 Ch. D. 614). 

5. Upon the death of a bare trustee of any corporeal or Bare legal 
incorporeal heredit-ament of which such trustee was seised in *?***? '" *** 

M t t 7 Y f T f> ».-. « Simple to vest 

fee Simple, such hereditament shau vest hke a chattel real in in ezecator or 
the legal personal representative from time to time of such *^"'"***™***'- 
trustee. 

Bepealed as to England on and after the 1st January 1876, by the 
Land Transfer Act, 1875, s. 48, except as to anything daly done there- 
under before that date. Rc^nacted by the same section with an 
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^. 5, 6, 7. 



Meaning ot 
"bare trustee." 



Married 
woman who is 
a bare trustee 
may conyey, 
&c. 

This s. applies 
only to trust 
estates devolv- 
ing before 
1883. 



Protection and 
priority by 
legal estates 
and tacking 
not to be 
allowed. 



amendment confining its operation '^ to a bare trustee dying intestate," 
which section has in torn been repealed by the G. A., s. 30, in case of 
deaths occurring after 1881. It would seem therefore that where 
nothing had been done nnder this section before the Ist January 
1876, the hereditament of a bare trustee dying testate, and vested in his 
personal repreeentative solely by force of this section, became divested 
and devolved as if the Y. Ss P. A. had not been passed. Thus, up to 
the Ist January 1882, where nothing had been done under this 
repealed section before the 1st January 1876, the devise by a bare 
trustee of his trust estate is operative. 

Bepealed as to Ireland by the C. A., s. 73, in case of deaths happening 
after 1881. 

As to the meaning of ''bare trustee,'^ see Christie v. Ovington^ 
1 Ch. D. 279 ; Morgan v. Swansea Urban Sanitary Authority^ 9 Ch. 
D. 582 ; and p. ^02 (a) past. There is no distinction now between the 
case of a bare trustee and auy other trustee dying after 1881. 

6. When any freehold or copyhold hereditament shall 
be vested in a married woman as a bare trustee, she may 
convey or surrender the same as if she were a feme sole. 

The aid of this section is now only required in case of trust estates 
devolving on a married woman before 1883. As to all trust estates, 
whether freehold, copyhold or leasehold, devolving on her after 1882, 
she is in every respect in the same position as a feme sole : M. W. P.A., 
ss. 1, 18. 

7. After the eommencemetU of this Aety no priority or 
protection shall be given or allowed to any estaie, right, or 
interest in land by reason of such estate, right, or interest 
being protected by or tacked to any legal or other estate or 
interest in such land ; and full effect shall be given in 
every court to this provision, although the person claiming 
such priority or protection as aforesaid shall claim as a 
purchaser for valuable consideration and withouJt notice : 
Provided always, thai this section shall not take away from 
any estate, rights title, or interest any priority or protection 
which but for this section would have been given or allowed 
thereto as against any estate or interest existing before the 
commencement of this Act. 

Eepealed as to England by the Land Transfer Act, 1875, s. 129 , 
and as to Ireland by the G. A., s. 73. In force in England between 7th 
August 1874 and Ist January 1876. The effect of this section was to 
prevent a first mortgagee from being safe in making a further advance, 
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his security for which became under this section postponed to all inter- SS. 7, 8, 9. 
mediate mortgages ; as to which, consider Pease v. Jackson, 3 Ch. 
App. 576. 

It is conceived that this section did not, while in force, wholly abolish 
the protection given to a purchaser having the legal estate without 
notice of an equitable charge, but applied only to the case of two 
distinct interests, one of which could not stand alone without being 
protected by the other. 

8. Where the will of a testator devising land in Non-registra- 
Middlesex or Yorkshire has not been registered within MWd^e8ex,&c! 
the period allowed by law in that behalf, an assurance of cured in cer- 

tftixk cftses. 

such land to a purchaser or mortgagee by the devisee or 
by some one deriving title under him shall, if registered 
before, take precedence of and prevail over any assurance 
from the testator's heir-at-law. 

As to the time allowed tor the registration of wills in Middlesex, see Time for regi^ 

7 Anne, c. 20, ss. 8-10 ; and for the registration of wills in the W. *™ii?" f ^'"^ 

in Middlesex 

Riding of Yorkshire, 2 & 3 Anne, c. 4. ss. 20, 21, in the E. Eiding, 6 j^j^^ Yorkshire. 
Anne, c 35, ss. 14, 15, and in the N. Biding, 8 Geo. 2, c. 6, ss. 15-17 
in the case of testators dying hefore 1st January 1885. The time 
allowed for the registration in the three Hidings of Yorkshire of wills 
of testators dying on or after that day is governed by the Yorkshire 
Registeries Act, 1884, ss. 11, 14. 

9. A vendor or purchaser of real or leasehold estate in Vendor or par- 
England, or their representatiTes respectiTely, may at '^l ^ion 
any time or times and from time to time apply in a of judge in 

.J /• xi- /^ _x i» n\. • chambers as to 

summary way to a judge of the Court oi Chancery m requisitions or 
England in chambers, in respect of any requisitions or oi>J«ct>oMi or 

,.. ^ ' o */ ^ compeDsation, 

objections, or any claim for compensation, or any other &c. 
question arising out of or connected with the contract 
(not being a question affecting the existence or validity 
of the contract), and the judge shall make such order 
upon the application as to him shall appear just, and 
shall order how and by whom all or any of the costs of 
and incident to the application shall be borne and paid. 

A vendor or purchaser of real or leasehold estate in 
Ireland, or their representatives respectively, may in like 
manner and for the same purpose apply to a judge of the 
Court of Chancery in Ireland, and the judge shall make 
such order upon the application as to him shall appear 
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SS. 9, 10. 



Position of 
parties under 
this 8. 



just, and shall order how and by whom all or any of the 
costs of and incident to the application shall be borne 
and paid. 

In proceedings under this section the parties are In the same position 
as under a reference as to title in an action for specific performance, and 
accordingly evidence by affidavit is admissible (Be Bummghty <!kc,, 
5 Ch. D. 601>. 



Extent of Act. 10. This Act shall not apply to Scotland, and may be 
cited as the Vendor and Purchaser Act, 1874. 



( 17 ) 



CHAPTER m. 

CONVEYANCING AND LAW OP PROPERTY ACT, 1881. 

44 & 45 VICT. 0. 41. 

An Ad for simplifying and improving the praetiee of Con- 
veyancing ; and for vesting in Trustees, Mortgagees, and 
others various powers commonly conferred hy provisions 
inserted in Settlemsnts, Mortgages, Wills, and other 
Instruments ; and for amending in various particulars 
ihe Law of Property ; and- for other purposes. 

[22nd August, 1881.] 

Be it enacted \>j the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, 
as follows : 

I. — Pbelimikary* ss. 1, 2. 

1. — (1.) This Act may be cited as the Conveyancing pbeuminabt- 
and Law of Property Act, 1881. ShorfclHTc ; 

(2.) This Act shall commence and ta^e effect from commence- 
and immediately after the thirty-first day of December ™®"* ' «*«»*. 
one thousand eight hundred and eighty-one. 

(3.) This Act does not extend to Scotland.. 

2. In this Act — 

(i.) Property, unless a contrary intention appears, interpreution 
includes real and personal property, and any estate ^J^l^^^^"^' 
or interest in any property, real or personal, and any 
debt> aad anything in action, and any other right or 

(ii») Land, unless a contrary intention appears, includes 
land of any tenure, and tenements and hereditaments, 

C 
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s. 2. corporeal or incorporeal, and houses and other buildings, 
Preliminary, ^j^^ ^^ undivided share in land : 



" Land." 



Reputed 
manor. 



/ 



\ 



For the meaning of '* land '^in Acts of Parliament see 13 & 14 Vict, 
c. 21,8. 4, anUf p. 11. 

(iii.) In relation to land, income includes rents and 
profits, and possession includes receipt of income : 

(iy.) Manor includes lordship, and reputed manor or 
lordship : 

Where all the freehold estates held of a lord ^xe pi^rcha^ed by hiiA 
or devolve on him by escheat, whereby the services become extinct, the 
manor ceaHOs to exist ; also, there cannot be a manor wilhont a court 
baron ; and no court baron can be without two fraeholdera as suitors 
at least. In case there be not two suitors the manor becomes a reputed 
manor, or manor in reputation ; and continues tu have certain rights 
and franchises which were appendant to the manor (1 Cruise, Dig. 
p. 34), as the right to wrecks, estrays, &c., 1 Watk. Cop. 27 ; and the 
right to appoint a sexton of a parish, Soane v. Ireland^ 10 East, 269 ; 
and if there be but one free tenant the seigniory as to him remains, with 
respect to his services, though there can be no court held : 1 Watk. 
Cop. 27. 

(y.) Conyeyance, unless a contrary intention appears^ 
includes assignment, appointment, lease, settlement, and 
other assurance, and coyenant to surrender, made by 
deed, on a sale, mortgage, demise, or settlement of any 
property, or on any other dealing with or for any 
property; and conyey, unless a contrary intention 
appears, has a meaning corresponding with that of 
conyeyance : 

(yi.) Mortgage includes any charge on any property 
for securing, money or money's worth; and mortgage 
money means money, or money's worth, secured by a 
mortgage ; and mortgagor includes any person from time 
to time denying title under the original mortgagor, or 
entitled to redeem a mortgage, according to his estate, 
interest, or right, in the mortgaged property ; and mort- 
gagee includes any person from time to time deriying 
title under the original mortgagee; and mortgagee in 
possession is, for the purposes of this Act, a mortgagee 
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who, in right of the mortgage^ hais entered into and is in s. 2. 
possession of the mortgaged property : Feeliminart,^ 

(vii.) Incumbrance includes a mortgage in fee, or for 

a less estate, and a trust for securing money, and a lien, 
and a charge of a portion, annuity, or other capital or 
annual sum ; and incumbrancer has a meaning corre- 
sponding with that of incumbrance, and includes every 
person entitled to the benefit of an incumbrance, or to 
require payment or discharge thereof: 

(viii.) Purchaser, unless a contrary intention appears, 
includes a lessee or mortgagee, and an intending pur- 
chaser, lessee, or mortgagee, or other person, who, for 
valuable consideration, takes or deals for any property ; 
and purchase, unless a contrary intention appears, has 
a meaning corresponding with that of purchaser; but 
sale means only a sale properly so called : 

(ix.) Bent includes yearly or other rent, toll, duty, 
toyalty, or other reservation, by the acre, the ton, or 
otherwise ; and fine includes premium or fore-gift, and 
any payment, consideration, or benefit in the nature of a 
fine, premium, or fore-gift : 

(x.) Building purposes include the erecting and the 
improving of, and the adding to, and the repairing of 
buildings ; and a building lease is a lease for building 
purposes or purposes connected therewith : 

(xi.) A mining lease is a lease for mining purposes, 
that is, the searching for, winning, working, getting, 
making merchantable, casiying away, or disposing of 
mines and minerals, or purposes connected therewith, 
and includes a grant or licence for mining purposes : 

(xii.) Will includes codicil : 

(xiii.) Instrument includes deed, will, inclosure award, 
and Act of Parliament : 

(xiv.) Securities include stocks, funds, and 'shares : 

(xv.) Bankruptcy includes liquidation by arrangement, 
and any other act or proceeding in law having, under 
any Act for the time being in force, effects or results 
similar to those of bankruptcy; and bankrupt has a 
meaning corresponding with that of bankruptcy : 

€ 2 
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ss. 2, 8. (xvL) Writing includes print ; and words referring to 

Preuminabt. *^y instrument, copy, extract, abstract, or other document 

include any such instrument, copy, extract, abstract, or 

other document being in writing or in print, or partly in 
writing and partly in print : 

(xvii.) Person includes a corporation : 
(xviii.) Her Majesty's High Court of Justice is referred 
to as the Court 



Singular in- Singular includes plural, plural singular, and the masculine includes 

clodes plural, feminine unless the contrary is expressly provided : 13 & 14 Vict. 

c. 21, B. 4. 



&c. 



SiiLESiiND IL — Sales and other Transactions. 

OTHEB Trans- 

AcnoNs. Contracts for Sale. 

Cont^^for 3^ — ^1^ Under a contract to sell and assign a term of 
Application of years deriyed out of a leasehold interest in land, the 
tioM^of iafeto intended assign shall not have the right to call for the 
all purchases, title to the leasehold reversion. 

Title to under^ This is supplementary to s. 2, rule 1, of the Vendor and Purchaser 

lease. ^.ct, 1874 (ante), and (following that Act) does not apply to a lease for 

lives. It places the title to an underlease, in regard to shewing the 

lessor's title, on the same footing as the title to a lease from the 

freeholder (see also s. 13 of this Act, post), and the underlessee has in 

like manner constructive notice of his underlessor's title (Patman v. 

Earland, 17 Ch. D. 353). As to the effect of G. A., 1882, s. 3, see 

note to y. & P. A. s. 2, r. 1, ante. 

How far objec- '^'^^^ ^^^ Biiha. 3 preclude the purchaser from calling for or making 

tions, &c., are any requisition, objection, or inquiry as to the underlessor's title, as 

precluded. between vendor and purchaser, but it does not alter the rule enabling 

the purchaser to prove the lease to be defective aliunde (see first note 

to subs. 3). 

Contract for By s. 4 of G. A., 1882, a contract for a lease made under a power is 

lease under excluded from forming part of the title to the lease, 
power not 

Title to enfran- ^^'^ ^^®^ ^^ of copyhold or customary tenure has 

chised copy- been converted into freehold by enfranchisement, then, 

^ under a contract to sell and convey the freehold, the 

purchaser shall not have the right to call for the title to 

make the enfranchisement. 
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Under this subs, the title to the freehold of enfraDphiBed copyholds is S. 3.? 

placed on the same footing as the title to a lease, and commences with 

the deed of enfranchisement. This subs, should be read in conneo- other Trams- 
tion with subs. 3, imder which a purchaser is precluded from requiring actions. 
production of documents recited in the enfranchisement deed, and is ^^ZTT, / 
bound to assume the correctness of the recitals. g^j^^ 

U'he word ^ purchaser " in this and the subsequent subss. of this Meanine of 
section means (notwithstanding the definition clause) a purchaser on a purchaser in 
sale only (see subs. 8). *^ ■• 

A copyholder obtainiug enfranchisement after 1881 is not entitled in 
the absence of an agreement to acknowledgment of the right to pro- 
duction of the freehold title : see Re Agg- Gardner, 25 Ch. D. 600, 604. 
(The head-note is inaccurate.) 

The following subss. 3, 6, 7, are not confined to land. 

(3.) A purchaser of any property shall not require the 
production, or any abstract or copy, of any deed^ will, 
or other document, dated or made before the time pre- 
scribed by law (a), or stipulated, for commencement of 
the title, even though the same creates a power subse- 
quently exercised by an instrument abstracted in the 
abstract furnished to the purchaser ; nor shall he require 
any information, or make any requisition, objection, or 
inquiry, with respect to any such deed, will, or document, 
or the title prior to that time, notwithstanding that any 
such deed, will, or other document, or that prior title, is 
recited, covenanted to be produced, or noticed; and he 
shall assume, unless the contrary appears, that the re- 
citals, contained in the abstracted instruments, of any 
deed, will, or other document, forming part of that prior 
title, are correct, and give all the material contents of 
the deed, will, or other document so recited, and that 
every document so recited was duly executed by all 
necessary parties, and perfected, if and as required, by 
fine, recovery, acknowledgment, inrolment, or otherwise. 

Notice of a document being notice of all its coutents (Sug. Y. Se Production of 
P. 775, 14th ed.), a purchaser would, but for this sub-section, be documents 
entitled on an open cootract to require the production of all documents ^oTiced prior 
— — to commence- 

(a) That is for lands or hereditaments, forty years, except where an ™®'*' ®^ ***'®' 
earlier title than sixty years would have been req'iired before the V. & 
P. A. See 8. 1 of that Act. 
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S. 3. recited or noticed. But this clause will not protect the vendor where a 

defect in the prior title appears on the face of the abstract (Sdlick v. 

OTHER Tr^ns- 2V«w, 11 M. & W. 722 ; Dart, 162, 6th ed.), nor affect the purchaser's 



ACTIOSM. 

CofUracU fvr 
Sale. 



Contract 
should still 
fix date for 
commence- 
inent of title. 



right to object to the earlier title if he can shew it to he defective aliunde 
{Darlingion v. Hamilton, Kay, 660, and cases cited at p. 668 ; WaddeU 
V. Wdfe, L. R. 9 Q. B. 615; Harnett v. Baker, L. R. 20 Eq. 60; 
Jtmu V. Clifford, 3 Ch. D. 779 ; Brwid v. Munton, 12 Ch. D. 131) ; 
or where the defect is accidentally diBclosed by the vendor ; Smith v. 
Robinson, 13 Ch. D. 148. This right he retains nuder subs. 11, and if 
intended to be precluded it must be expressly provided for (Hume v. 
BenUey, 6 De G. & S. 620). 

It is still advisable to provide expressly in all contracts as to the date 
at which the title is to commence. The Y. & P. Act leaves it open to 
require an earlier title than forty years in cases similar to those in 
which an earlier title than sixty years could previously have been 
required. Thus where the first abstracted deed is a conveyance under 
a trust for sale, or under a power, or the bar of an entail, the vendor is 
entitled to production, if not to an abstract, of the deed creating the 
trust or power or estate tail, and it may be said that the date of this 
deed is the time prescribed by law for commencement of the title (see 
Parr v. Lovegrove, 4 Drew. 170). A voluntary deed dated less than 
forty years back is not a proper commencement of the title, where no 
indication of the nature of the instrument is given by the contract : 
Be Marsh and Earl Granville, 24 Ch. D. 11. 

(4.) Where land sold is held by lease (not including 
under-lease), the purchaser shall assume, unless the con- 
trary appears, that the lease was duly granted ; and, on^ 
production of the receipt for the last payment duelor 
rent under the lease T^efore the date of actual completion 
of the_purchase, he shall assume, unless the contrary 
appears, that all the covenants and provisions of the lease 
have been July performed and observed up to the date 
of actual completion of the purchase, 

(5.) Where land sold is held by under-lease the pur- 
chaser shall assume, unless the contrary appears, that the 
under-lease and every superior lease were duly granted ; 
and on production of the receipt for the last payment due 
for rent under the under-lease before the date of actual 
completion of the purchase, he shall assume, unless the 
contrary appears, that all the covenants and provisions of 
the under-lease have been duly performed and observed 
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Up to the date of actual completion of the purchase, and s. 3. 
further that all rent due under every superior lease, and SiiLEs and 
all the covenants and provisions of every superior lease, <^^^^ TaAM». 

ACTIOMfl* 

have been paid and duly performed and observed up to — 
that date. ^*^ /^ 

These two subes. cover breaches after the contract and up to 
completion in aU cases where a rent is reserved, see Lawrie v. LeeSy 
14 Ch. D. 249, 7 App. Oas. 19. But they do not provide for the Lease at a 
exceptional case of a lease at a peppercorn rent containing covenants ; nominal rent, 
except where a receipt for the peppercorn rent can be actually obtained. 
If obtained it is equivalent in effect to a receipt for a money rent. 
In the case of Re Moody and Taiea* Contract, W. N. 1885, p. 30, 
the time for performance of the covenant to build the house to the 
satisfaction of the lessor's surveyor had not expired, so that a 
receipt for rent was no waiver of a breach, which in fact had not 
occurred. In the case of a peppercorn rent it shoxild be expressly 
provided that the mere fact of possession at the time of completion of 
the purchase is to be suflScient evidence of performance. 



(6.) On a sale of any property, the expenses of the 
production and inspection of all Acts of Parliament, 
inclosure awards, records, proceedings of courts, court 
rolls, deeds, wills, probates, letters of administration, and 
other documents, not in the vendor's possession, and the 
expenses of all journeys incidental to such production or 
inspection, and the expenses of searching for, procuring, 
making, verifying, and producing all certificates, declara- 
tons, evidences, and information not in the vendor's 
possession, and all attested, stamped, oflSce, or other 
copies or abstracts of, or extracts from, any Acts of 
Parliament or other documents aforesaid, not in the 
vendor's possession, if any such production, inspection, 
journey, search, procuring, making, or verifying is re- 
quired by a purchaser, either for verification of the 
'abstract, or for any other purpose, shall be borne by the 
purchaser who requires the same ; and where the vendor 
retains possession of any document, the expenses of 
making any copy thereof, attested or unattested, which 
a purchaser requires to be delivered to him, shall be 
borne by that purchaser. 



/ 
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S. 3. 

Sales and 
xyrHKR Trans- 

ACTIONS. 

Contracts for 
Sale, 

Expenses of 

producing 

documents. 



Where docu- 
ments cannot 
be produced. 

Evidence not 
within this 
subs. 



Meaning of 
** sale made.** 



As to the expense of prodacing docuinents and of attested oopes 
which, but for this clause, would be borne by the vendor, see Dart, 
143, 407, 5th ed. Tbis subs, alters tbe rule as to the expense of 
journeys established by Hughes v. TFynne, 8 Sim. 85. 

Subs. 6 only relates to expenses in reference to documents and 
abstracts of documents which the vendor has not in his possession, but 
of which he can procure the production. In the case of Be Johneon 
and Tustin, 28 Gh. D. 84, Pearson J. considered that this subs, 
enabled a vendor who had no deeds in his possession except the con- 
veyance to himself to throw on the purchaser tbe whole expense of 
making an abstract of the prior title. It seems, however, a question 
whether it is not the vendor^s duty in the first instance to furnish a . 
forty years' abstract. When that is done, all evidence required to 
support or verify it falls on t]ie purchaser. If, however, there are any 
documents of which he cannot procure the production he must protect 
himself against production by a special condition. 

Where the lessee covenants to complete a house to the satisfaction of 
the lessor's surveyor, the certificate of the surveyor as to completion is 
part of the title and it must be obtained at the vendor's expense : Be 
Moody and Yates' Contract^ W. N. 1885, p. 30. 

(7.) On a sale of any property in lots, a purchaser of 
two or more lots, held wholly or partly under the same 
title, shall not haye a right to more than one abstract of 
the common title, except at his own expense. 

(8.) This section applies only to titles and purchasers 
on sales properly so called, notwithstanding any interpre- 
tation in this Act. 

(9.) This section applies only if and as far as a con- 
trary intention is not expressed in the contract of sale, 
and shall have effect subject to the terms of the contract 
and to the provisions therein contained. 

(10.) This section applies only to sales made after 
the commencement of this Act. 

A sale is made when there is a complete contract for sale. The 
purchase-money then becomes personal estate of the vendor, and the 
land then becomes real estate of the purchaser, see Lysaght v. Edwards^ 
2 Ch. D. 607. 

(11.) Nothing in this section shall be construed as 
binding a purchaser to complete his purchase in any case 
where, on a contract made independently of this section, 
and containing stipulations similar to the provisions of 
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this section, or any of them, specific performance of the ss. ?, 4. 
contract would not be enforced against him by the sam^d 

Court. OTHER Trans- 

ACnOSB. 

Under this section, taken in connection with the V. & P. A., and CnSIIZg a,- 
in particular ss. 1 and 2 of that Act, ante, a vendor having a title such SaU, 

as is usually accepted by a willing purchaser, may safely enter into an Effect of an 
open contract jbr sale, without fear of being put to undue expense in open contract 
answering requisitions or furnishing evidence. At the same time the "°** 
purchaser will not incur more risk than in buying under suitable con- 
ditions of sale, since subs. 11 reserves to him every defence in an 
action for specific performance : see first note to subs. 3 of this s. 

Trustees may buy or sell under contracts within this section, see Trustees pro- 
B. 66, post^ and as to contracts under the Y . & P. A., s. 2, see 8. 3 of ^^«d. 
that Act. 

4. — (1.) Where at the death of any person there is Completion of 
subsisting a contract enforceable against his heir ot d^JJ*^*^' 
devisee, for the sale of the fee simple or other freehold 
interest, descendible to his heirs general, in any land, his 
personal representative shall, by virtue of this Act, have 
power to convey the land for all the estate and interest 
vested in him at his death, in any manner proper for 
giving effect to the contract. 

(2.) A conveyance made under this section shall not 
affect the beneficial rights of any person claiming under 
any testamentary disposition or as heir or next of kin of 
a testator or intestate. 

(3.) This section applies only in cases of death after 
the commencement of this Act. 

This section should be read in connection with s. 30, and is not When vendor 
rendered imnecessary by that section, as a vendor who has contracted ^^^ trustee, 
to sell is not a trustee unless the contract is valid and binding on 
both parties at his death (Lysaght v. Edwards, 2 Ch. D. 506). If 
the title be not accepted in the vendor's lifetime, or be not such as he 
could have enforced, he is not a trustee, though after his death the 
purchaser should accept the title, nor would the vendor be a trustee 
where the contract is not signed by, and so is not enforceable against^ 
the purchaser : %b, 507. But in either case it might be enforceable 
by the purchaser. 

The section applies to all cases where there is a contract ** enforce^ Case where 
able against the heir or devisee," that is at least to all cases where ^^}?^^^ 
there is a clear written contract signed by the deceased vendor. The ,„y. 
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legal estate is 
outstanding. 
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tail or copy- 
holds. 
Estates pur 
mUr§ vie. 



purcfaaser may then waive all oh^ectiona and inaist on perfonoaDoe, and 
an action will' not now be required merely to obtain the legal estate 
where the vendor has died, having devised the land in settlement or 
otherwise in such manner that no oonvejaaioe can be obtained. But if 
there is any doubt whether a contract binding on the vendor subsisted 
at his death, an action will still be necessary. This might happen in 
case of a parol contract and alleged part performance. Matters are 
in fact placed in the same position as if there was a devise of the fee 
to trustees. 

Where the legal estate is outstanding at the time of the vendor's 
death, the aid of ibis section is not required. The person in whom 
it is outstanding can oonvey, and the personal representative can give 
a discharge for the purchase-money. This makes a complete title. 

The section does not apply to a contract by a tenant in tail which 
by his death becomes incapable of being enforced. Nor does it apply 
to copyholds. 

It applies, however, to an estate purtMUtr^ vie where it would devolve 
on the heirs general as speciBl occupants* which is a quasi descent : 
Burton, p. 295, D. d. Hunter v. Robimon^ 8 Bam. & Cr. 296. If 
the executors or administrators take as special occupants the aid of 
this section is not required. Leaseholds for lives devised in settlement 
are usually vested in trustees, in which case also a conveyance can be 
made independently of this aection. 

The section does not apply to the peculiar ease of the vendor having 
a power of appointment which he does not exercise, the property 
being settled in default of appointment, a case rather difficult to provide 
for generally : see Morgan v. Milman^ 3 D. M. & G. 24 ; Fry on 
Specific Perf., 2nd ed. p. 68. 



Discharge of 

Jncwnbrancee 

on Sale, 

Piroyision by 
Court for in- 
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and sale freed 
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Discharge of Incumbrances on Sale, 

6. — (1.) Where land Bubject to any incumbrance 
whether immediately payable or not, is sold by the Court 
or out of Court, the Court may, if it thinks fit, on the 
application of any party to the sale, direct or allow pay- 
ment into Court, in case of an annual sum charged on 
the land, or of a capital sum charged on a determinable 
interest in the land, of such amount as, when invested 
in Government securities, the Court considers will be 
sufficient, by means of the dividends thereof, to keep 
down or otherwise provide for that charge, and in any 
other case of capital money charg^ on the land, of the 
amount sufficient to meet the inouml^aBce and any 
interest due thereon ; but in either ease there shall also 
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be paid into Court snch additional amount as the Oourt s. 5. 

considers will be sufficient to meet the contingency of SALja"ijfD 

further costs^ expenses, and interest, and any other con- othbb Tranb- 

tingency, except depreciation of investments, not exceed* : 

ing one-tenth part of the original amount to be paid in, j^jj^j^'^ 

unless the Court for special reason think fit to require a -on Sate, 
larger additional amount 

ThiB section is confined to cases of sales only. 

(2.) Thereupon, the Court may, if it thinks fit, and 
either after or without any notice to the incumbrancer, 
as the Court thinks fit, declare the land to be freed from 
the incumbrance, and make any order for conveyance, or 
vesting order proper for giving effect to the sale, and 
give directions for the retention and investment of the 
money in Court. 

See Dickin v. Dickin^ W. N. 1882, p. 113; Mtlfiyrd Haven,d»,, Co. 
V. MowcUt, 28 Ch.*_D. 402. 

(3.) After notice served on the persons interested in or 
entitled to the money or fund in Court, the Court may 
direct payment or transfer thereof to the persons entitled 
to receive or give a discharge for the same, and generally 
may give directions respecting the application or distri- 
bution of the capital or income thereofl 

(4.) This section applies to sales not completed at the 
commencement of this Act, and to sales thereafter made. 

Sec definition of incumbrance, s. 2 (vii). Under s. 69, subs. (3) How applict- 
the application to the Court wUl be by summons ; subss, (4), (5), ^^J^® ^^^ 
and (6) provide for the notices to be given; subs. (7) provides for 

costs. 

This section greatly facilitates sales of encumbered estates, especially Facilities given 
when taken in connection with ss. 15, 16, and 25. It applies to ^^^^'J^^^/^j 
ordinary sales, as well as sales by the Court. Suppose the estate eatatefc 
for sale to be certain to produce, say, £100,000, but to be subject to 
(1) a jointure of £300 per annum, (2) £20,000 for portions for yoimger 
children under age, and therefore not yet raisable, (3) a first mortgage 
for £50,000 (all of which will certainly be paid out of the proceeds of 
sale), and (4) a second mortgage for £20,000 which may or may not 
be paid according to the price obtained. Before this Act the owner 
could not himself safely institute any proceeding fur a sale ; he might 
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bring an action for redemption against the ladt mortgagee, but was 
liable to be absolutely foreclosed if the money was not paid at the day 
fixed, there being usually no enlargement of time in a redemption 
action (Dan. Ch. Pr. 861, 5th ed.). Even were a person found willing 
to make the required advance the owner could not be certain that the 
first mortgagee would consent to produce the deeds or to transfer, he 
might insist on reoonveying. Again in an action of foreclosure a 
mortgagee could only obtain a sale free from the jointure if the jointress 
consented to release, and must necessarily sell without any release of 
the portions and subject to depreciatory conditions as to indemnity, or 
as to leaving them a charge. 

(Jnder this section and ss. 15, 16, and 25, the course will be simple. 
If an advance can be obtained to pay off the mortgages the mortgagee, 
assuming his mortgage to be subsequent to the Act, can be required 
to produce the deeds (s. 16). Whether his mortgage is subsequent 
to the Act or not, he can be required to transfer (s. 15). If a sale 
is desired, the owner can bring an action for sale (s. 25), in which the 
only necessary defendant would be the last mortgagee, he being the 
only incumbrancer not certain to be paid in full, and whom it is there- 
fore necessary to bind by the judgment for sale. The sale being made^ 
there will be set apart] (1) £10,000 and an additional 10 jwr cent., 
making £11,000 in consols to answer the jointure ; (2) £22,000, in- 
cluding the additional 10 per cent., to answer the portions; and (3) 
£55,000, also including the 10 per cent., to answer the first mortgage, 
making a total of £88,000. The estate will thereby be cleared from 
all charges except the money due to the second mortgagee, and he, if 
not paid in full, will, as defendant, be bound by the sale. In the case 
of a sale 'out of Court, the owner can, when the contracts are signed, 
and on the faith of the incoming purchase-money, generally procure a 
temporary advance of the amount required to be paid into Court to 
answer the charges, and thus at once obtain a conveyance or vesting 
order (s. 5, subs. 2). By s. 69, subs. 7, the Court can direct by whom 
the costs of any application are to be paid. 

By the operation of this section, the jointress and the children 
entitled to portions suffer no substantial injury, lliey have the same 
security which the Court considers proper in cases of annuities and 
legacies payable out of personalty, with a further margin of 10 per cent. 
The mortgagees suffer no injury. They are always bound to accept 
payment on six months' notice. The margin of 10 per cent, and the 
dividends or interest on the sum paid into Court, are ample to provide 
the amount due and costs. The deposit in Court and the security for 
costs which may be required from the plaintiff under s. 25, subs. 3, 
prevents the costs of a sale falling on the defendant mortgagee unless 
he consents. If the deposit and security are not provided, the 
Court can allow the action to proceed to foreclosure in the usual 
way. 
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The Court will take care that so far as possible a mortgagee whose s. 5. 

charge is to he provided for by payment into Court has due notioe 

(see s. 69 (6) ) before the land is declared under subs. 2 to be freed othtoTbahs- 
from his incumbrance. If he be absent there will generally be an agent aotzonb. 
who receiyes his interest upon whom notice can be served. Upon •- — 
receipt of notice the mortgagee will have an opportunity of shewing the iJ^^^^I^/^$ 
amount due, and whether he has any right of consolidation in respect on Sale, 
of a mortgage on other property. If a mortgagee cannot be found he As to notice to 
has no valid reason to complain that acme unknown equity or further incumbrincer. 
advance has been disregarded. The purpose of the section is to facilitate 
the sale of incumbered estates, and a sale should not be prevented by 
the mere fiict that a mortgagee cannot be found ; hence the necessity for 
giving the Court power to act without notice to the incumbrancer. The 
Court will, no doabt, in every case where a mortgi^ee does not appear, 
require an affidavit as to the amount due to him, and n^ativing any 
other claim than what appears on his security. Where that security 
cannot be produced there may in some cases be difficulty, but the 
receipt for interest will generally shew what is due. 

Where the mortgage contains an agreement that the money shall As to mort- 
remain for a fixed period, the Court will probably think there is special 8:^S^ ^^^ ^ 
reason for requiring a larger amount beyond the margin of 10 per cent. 
80 as to secure the mortgagee his full interest during the fixed period, 
or give him the proper amount of damages on pa3rment off. 

A capital sum or an annuity payable out of rents and profits or a What 
ca^tal sum charged on a reversionary interest are within this section incambrances 
(see s. 2 (viL) ). An annual sum charged on a determinable interest in '°^ ° * 
land is also within this section. If a tenant for life of land charge the 
land with an annuity it is not the less, while subsisting, a charge on the 
land, because the charge determines with his estate. If he charge the 
land with a gross sum it is also a charge on the land, but not in the 
ordinary sense in which a gross sum is said to be a charge. An annual 
sum, whether terminable or otherwise, charged on land, and a capital sum 
charged on a determinable interest in land, constitute the two cases 
where a capital sum could not be or might not properly be applied out 
of the proceeds of sale in diacharge of the incumbrance. In the one 
case the annuitant is entitled to have payment of the annual sum 
continued to him, in the other case, capital money should not be applied 
in payment of the charge to the prejudice of the remainderman. There- 
fore this section provides for the application of dividends only in pay-^ 
ment. An annual sum is a charge on land, though rents and profits 
only, and not the corpus of the land, can be resorted to for payment. 
A rent-charge recoverable only by distress is dearly a charge on land 
within the ordinary meaning of that term. 

It seems that a vendor will not be compelled to make use of this Vendor not 
section for discharging an incumbrance — at least where it would infiict compelled to 
hardship on him : Re GrecU Northern R, Co, and Sanderson, 25 Ch, '^* **" ^^* ** 
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S, 6. D. 788. In that ease the learned judge seemed to think the s. d6es 

'"'-" not apply to a rent-charge created under the provisions of an Act of 

OTHER Trans-, ^arhament, $ed gu. 

ACTIONS. * It is conceived that any surplns income after paying the annual snm 

for keeping down interest on the principal sum should be paid to the 

Discharge of vendor and not accumulated as an addition to the fund. 
Incumbrancet 
on Saie, 

♦ Surplus 
inconre. 



General Words. 

6. — (1.) A conveyance of land shall be deemed to 
General Words, include and shall by virtue of this Act operate to convey, 
fn^^lm^s ^^^ *^® hxid, all buildings, erections, fixtures, commons, 
of land, build- hedges, ditchcs, fences, ways, waters, watercourses, 
ings, or manor. jj|jQp|.|gg^ privileges, casemeuts, rights, and advantages 

whatsoever, appertaining or reputed to appertain to the 
land, or any part thereof, or at the time of convey- 
ance demised, occupied, or enjoyed with, or reputed or 
known as part or parcel of or appurtenant to the land or 
any part thereof. 

(2.) A conveyance of land, having houses or other 
buildings thereon, shall be deemed to include and shall 
by virtue of this Act operate to convey, with the land, 
houses, or other buildings, all outhouses, erections, fixtures,, 
cellars, areas, courts, courtyards, cisterns, sewers^ gutters, 
drains, ways, passages, lights, watercourses, liberties, 
privileges, easements, rights, and advantages whatsoever, 
appertaining or reputed to appertain to the land, houses, 
or other buildings conveyed, or any of them, or any patt 
thereof, or at the time of conveyance demised, occupied, 
or enjoyed with, or reputed or known as part or parcel of 
or appurtenant to, the land, houses, or other buildings 
conveyed, or any of them, or any part thereof. 

(S.) A conveyance of a manor shall be deemed to 
include and shall by virtue of this Act operate to convey, 
with the manor, all pastures, feedings, wastes, warrens, 
commons, mines, minerals, quarries, furzes, trees, woods, 
underwoods, coppices, and the ground and soil thereof, 
fishings, fisheries, fowlings, courts leet, courts baron, and 
other courts, view of frankpledge and all that to view of 
frankpledge doth belong, mills, mulctures, customs, toUs, 
duties, reliefs, heriots, fines, sums of money, amercia- 
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.S. 6. 



AOnOHB. 



General Words. 



mentSy waifs, estisy^ chidf-rents, quit-rents, rentscharge, 

rents seek, rents of assize, fee-farm rents, services, saleTakd 

royalties, jurisdictions, franchises, liberties, privileges, ^"^J^*"* 

easements, profits, ad]i»ntages, rights, emoluments^ and 

hereditaments whatsoever, to the manor appertaining or 

reputed to appertain, or at the time' of conveyance de- 

mised occupied, or enjoyed with the same, or reputed or 

known as part, parcel, or member thereof. 

(4.) This section applies only if and as far as a con- 
trary intention is not expressed in the conveyance, and 
shall have effect subject to the terms of the conveyance 
and to the provisions therein contained. 

(5.) This section shall not be construed as giving to 
any person a better title to any property, right, or thing 
in this section mentioned than the title which the con* 
veyance gives to him to the land or manor expressed to 
be conveyed, or as ccmveying to him any property, right, 
or thing in this section mentioned, further or otherwise 
than as the same^ could have been conveyed to him by 
the conveying parties. 

(6.) This section applies only to conveyances made 
after the commencement of this Act. 



The object of inserting general words in a eonveyanoe was to prevent 
any question as to whether a particuiar easement op right would, or 
would not pass without those words. In mosl^ cases the words might 
be useless ; still in some case they might be required, as for instance, to 
pass reputed rights and easements. As a general rule in case of land 
and houses they merely express what is incltided in the description, or 
forms part and parcel of the land or houses, and the rights and easements 
appurtenant thereto, t.e. annexed by express or implied grant, and all 
these pass with the land or houses (Grale, 47 ; 88, 5th ed. ; Williams 
on B. P. 328, 12th ed.). But where an easement has become extinct 
by unity of possession of the dominant and eerrient tenements, a con- 
veyance of land or a house " with all easements therewith used and 
enjoyed," will operate as a grant de novo of the easement which, though 
at one time appurtenant, had been extinguished (Barlow v. Rhodes 
1 Cr. A M. 448; Gale, 48; 90, 5th ed.; Williams on B. P. 329, 
12th ed.). Even where no easement existed before the unity of posses- 
sion, but a right of way was used with one tenement over the other, a 
grant of the first-mentioned tenement, ** together with all ways now 
ttsed or enjoyed theremthy* would pass the right of way (Barkshire v. 
Grubby 18 Ch. D. 616; see also Watt& v. Je7«wi, L, R.6 Ch, Ap. 166; 



Use of general ' 
words as to 
land or houses. 
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Kay ▼. Oa%, L. R. 10 Q. B. 360) ; but would DOt pom it if the gnmt 
were only *' with all ways appurtenant thereto ** (Harding ▼. WiUon^ 
2 B. & 0. 96 ; Bolton v. Bolton^ 11 Ch. D. 970, 972). A conveyance 
after 1881 will operate to pass reputed easements in like manner under 
this Act, without any express general words. 

The general words used in a conveyance of a manor either (1) expreea 
what is included in the description as parcel of the manor (see iJhep. 
Touch. 92), or (2) they are royal franchises, which if they are appur- 
tenant to the manor pass without express words, but not otherwise 
(see Morris v. Dimes^ 1 Ad. & El. 654). 

Mines and minerals pass imder a conveyance of land without bong 
expressly mentioned, except in copyhold or customary assurances and 
except in conveyances to railway companies, from which latter they are 
excepted unless expressly mentioned (see 8 & .9 Vict. c. 20, s. 77). 
They are therefore omitted from the general words which by this 
section are made applicable to land and houses, but are included in the 
general words applicable to manors, as they may in some cases have 
become severed from the manor, and once severed could not be 
reunited to it as they might be to the surface of land. It may be a 
question whether an enfranchisement of copyholds by conveyance of 
the fee simple reserving the minerals would not operate as a severance. 



CotenanU for 
Title, 
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implied. 
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Covenants for Title. 

7. — (1.) In a conveyance there shall, in the seyeral 
cases in this section mentioned, be deemed to be included, 
and there shall in those several cases, by virtue of this 
Act, be implied, a covenant to the effect in this section 
stated, by the person or by each person who conveys, as 
far as regards the subject-matter or share of subject- 
matter expressed to be conveyed by him, with the person, 
if one, to whom the conveyance is made, or with the 
persons jointly, if more than one, to whom the convey- 
ance is made as joint tenants, or with each of the persons, 
if more than one, to whom the conveyance is made as 
tenants in common, that is to say : 

This clause should be read in connection with s. 64, making singular 
include phiral and plural singular in implied covenants. Sect. 59, subs. 
2, and subs. 6 of this section render it unnecessary to provide expressly 
that the covenant shall be by the conveying party '' for himself, his heirs, 
executors, or administrators," or that it shall be with the " heirs and 
assigns " of the party to whom the conveyance is made. As regards acts 
to be done under the covenant, when made with two or more, this 
section should be read with s. 60, subs. 2. 
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Therefore when ** A. and B. fts beneficial owners hereby convey," s. 7, 

it is implied that " A. and B." (plural, s. 64) " hereby for themselves Sales and 
their heirs," &c. (s. 59 (1) (2) ) « covenant," that is, they give a joint ^^i^^'' 
covenant. When " each of them A. and B. as beneficial owner hereby — .^ 
conveys," it is implied that "each of them hereby for himself, his Cot>enanta for 
hdrs," &c. (s. 59 (1) (2) ) " covenants," that is, each gives a seVeral 
covenant. "Where they convey in both modes they give joint and g^veralrove- 
several covenants. Again in the covenant for further assurance the nants, how 
words " at the request and cost of the person," &c., where the convey- i™pli«d. 
ance is to several, include "persons" (s. 64) and the survivors or 
survivor of them, and the person on whom the right to sue on the 
covenant devolves (s. 60 (1) (2) ). 

The covenant of a conveying party s implied "as regards the sub- Coyenaiit 
ject-matter or share of subject-matter expressed to be conveyed by him." »pplie« to sub- 
It is not material that he actually has anything to convey, he may be i!^J ^^i^essea 
made in terms to convey simply for the purpose of giving an implied 
covenant. Therefore, in the case of a conveyance by tenant for life 
and remainderman if they both convey as beneficial owners a covenant 
will be implied by both as to the whole fee, joint or several or both, 
according to the mode in which they convey. 

So also in a conveyance by tenant for life, and remainderman for Ufe, By tenant for 
or in tail or in fee, or by joint tenants, or tenants in common, there ^"* ^^ 
can be implied covenants joint or several or both, as to the entirety o^ ^ . . 
part, as may be required. ten^to or 

tenantB in 
The following examples may be useful by way of explanation : — common. 

(1.) Where all jointly convey the whole as beneficial owners there Where all 

will be implied a joint covenant as to the whole ; S??^*^ " hene^ 

ficial owners. 

(2.) Where each conveys as beneficial owner only in respect of a E^ch as bene- 
share or an estate for his life or a remainder in fee there will ficial owner, 
be implied a several covenant by each as to the share or estate 
which he conveys ; 

(3.) Where all convey jomtly and each conveys severally as bene- -AH jointly and 
ficial owners and owner in respect of the whole there will ^ej^^' 
be implied a joint and several covenant as to the whole ; 

(4.) Where each conveys severally as beneficial owner in respect of Each in respect 
the whole there will be implied a several covenant as to the ^^ ^^o\e. 
whole ; 

(5.) Where trustees convey under a power, the covenant of the Under appoint- 
tenant for life is obtained either by his conve3dng and con- "«i»t. 
firming as beneficial owner, or under subs. (2) by his directing 
as beneficial owner the trustees to convey ; 

(6.) An appointment under a power by a person "as beneficial 
owner," " trustee," d^c, implies a covenant, the appointment 
being a conveyance ': see s. 2 (v) ; 

D 
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S. 7 (A). (7.) Under a conyeyance to UBes the implied coveDant is with the 

■"^ grantee to uses, heing the person to whom the conveyance 

OTHER Trans- ^ made. The covenant with him enures for the henefit of 

AonoBB. the persons in whom the uses arc executed as in the case 

-, 7 ^ of an actual covenant. The implied covenant is in fact an 

2t^^. actual covenant of the ordinary kind incorporated in the con- 

Conveyance veyance ; 

*° ^*'*'' (8.) A tenant in tail is hy s. 15 of the Fines and Recoveries Act 

0>nveyance by empowered to dispose of the fee simple. He, in fact, conveys 

the fee under a statutory power, and the whole fee is the sub- 
ject-matter of conveyance. His covenant therefore applies to 
the whole fee simple. 

Conrejanoe Where jMwperty is sold by several co-owners they together form one 

aeyeral^ owner, and it is conceived they ought to covenant jointly and severally 

as to the whole, but the practice on this point is not uniform. 
Covenants The covenants in this section are applicable to property of all kinds, 

ftFi^tvr^^TwtrtT including policies of assurance, reversionary interests in personal estate, 
choses in action, and personal chattels : see the definition of convey- 
ance, s. 2 (v). 



all property. 



•On conveyance (^.) jn a conveyance for yalnable consideration, other 
beneficial than a mortgage, the following covenant by a person who 



•owner. 



conveys and is expressed to convey as beneficial owner 
(namely) : 

Right to con- That, notwithstanding anything by the person who so 

conveys, or any one through whom he derives title, 
otherwise than by purchase for value, made, done, 
executed, or omitted, or knowingly suffered, the 
person who so conveys, has, with the concurrence of 
every other person, if any, conveying by his direc- 
tion, full power to convey the subject-matter ex- 
pressed to be conveyed, subject, as, if so expressed, 
and in the manner in which, it is expressed to be 
conveyed, and that, notwithstanding anything as 
aforesaid, that subject-matter shall remain to and be 

Quiet enjoy- quietly entered upon, received, and held, occupied, 

enjoyed, and taken, by the person to whom the con- 
veyance is expressed to be made, and any person 
deriving title under him, and the benefit thereof 
shall be received and taken accordingly, without 
any lawful interruption or disturbance by the person 
who so conveys or any person conveying by his 
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direction, or rightfully claiming or to claim by, 8.7(A). 
through, under, or in trust for the person who so at^^T^a- 
conveys, or any person conveying by his direction, actiorb. 
or by, through or under any one not being a person Covenants for 
claiming in respect of an estate or interest subject '^*^' 
whereto the conveyance is expressly made, through 
whom the person who so, conveys derives title, other- 
wise than by purchase for value ; and that, freed Freedom ttom 
and discharged from, or otherwise by the person who "»^"^*>""<^- 
so conveys sufficiently indemnified against, all such 
estates, incumbrances, claims, and demands other 
than those subject to which the conveyance is ex- 
pressly made, as either before or after the date of the 
conveyance have been or shall be made, occasioned, 
or sufiered by that person or by any person con- 
veying by his direction, or by any person rightfully 
claiming by, through, under, or in trust for the 
person who so conveys, or by, through, or under any 
person conveying by his direction, or by, through, or 
under any one through whom the person who so 
conveys derives title, otherwise than by purchase for 
value ; and further, that the person who so conveys, Further assur- 
and any person conveying by his direction, and 
every other person having or rightfully claiming 
any estate or interest in the subject-matter of con- 
veyance, other than an estate or interest subject 
whereto the conveyance is expressly made, by, 
through, under, or in trust for the person who so 
conveys, or by, through, or under any person con- 
veying by his direction, or by, through, or under 
any one through whom the person who so conveys 
derives title, otherwise than by purchase for value, 
wUl, from time to time and at all times after the date 
of the conveyance, on the request and at the cost of 
any person to whom the conveyance is expressed 
to be made, or of any person deriving title under 
him, execute and do all such lawful assurances and 
things for further or more perfectly assuring the 
subject-matter of the conveyance to the person to 

D 2 



anoe. 
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** Purchase 
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voluntary 
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How far back 
covenant ex- 
tends. 



whom the conveyance is made, and to those deriving 

title under him, subject as, if so ezpressed, and in 

the manner in which the conveyance is expressed to 

be made, as by him or them or any of them shall be 

reasonably required : 

(in which covenant a purchase for value shall not be 

deemed to include a conyeyance in consideration of 

marriage) : 

The meaning of clause A is that the actual words of conveyance 
must describe the conveying party as " beneficial owner," or " settlor," 
or otherwise (as intended) : (see the 4th Sch. to the Act, Forms I., 
IIL, and IV.). It is not sufficient to recite that he is seised in fee, and 
then for him to convey simply. He must he expressed to convey as 
'* beneficial owner," "settlor," or otherwise as the case may require. 
The object of requiring these special words of description to be used 
is to enable those who do not wish to adopt the Act to frame their 
conveyances, mortgages, &c., in the same form precisely as before the 
Act. 

It is not necessary, in order that a conveyance may operate under 
this section, to use the word ** convey " or " conveyance." These words 
include all the operative words '* assign," &c., ordinarily used, see s. 2 (v), 
and may be used instead of the word ''grant," see s. 49 and the 
schedules to this Act where '' convey " is used to pass a fee simple, 
and 8. 67 which enacts that deeds using expressions to the like effect 
as in the 4th schedule shall be sufficient. Accordingly it is immaterial 
what word is used ; in a conveyance in fee " grant " may be used ; in a 
conveyance under a power " appoint " may be used ; and in the case of 
personal estate " assign " may be used, all these words being equally 
capable of attracting the covenants in this section. 

The expression '* purchase for value " is not to include a conveyance 
in consideration of marriage for the reason that the covenant E,|9o«^, by 
a settlor is a limited covenant. Therefore a person deriving title under 
a marriage settlement should covenant as to the acts of the settlor in 
the same manner as he would covenant for the acts of his ancestor if 
he were conveying as heir at law. 

A voluntary conveyance (if it be not a settlement to which covenant 
E is made applicable) still requires an expre^ covenant, if any is 
intended to be given, but in most cases no covenant would be given. 

If A. takes by conveyance on a sale by B., who takes under a settle- 
ment, voluntary or otherwise, made by C, then B. derives title ** other- 
wise than by purchase for value " through C, and in the conveyance by 
B. to A. the imphed covenant by B. would extend to the acts of G. 
But A. does not derive title " otherwise than by purchase for value " 
through B. and consequently not through C, and on a conveyance by 
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A. his implied ooveoant would extend only to his own acts. This s. 7 (AX (6), 

appears clear if we consider that, assuming the settlement voluntary, C. (Q* 

could defeat it by conveyance for value before A.'s purchase but not sales and 

afterwards. The impUed covenant therefore extends back only to acts other Tbans- 

subsequent to the last conveyance for value not being a settlement. actions. 

(B.) In a conveyance of leasehold property for valuable xitu, 
consideration, other than a mortgage, the following On convejance 
further covenant by a person who conveys and is ex- for^v^^e°^Jl 
pressed to convey as beneficial owner (namely) : beneficial 

That, notwithstanding anything by the person who so ®^'^®^* 
conveys, or any one through whom he derives title 1^^^^ * ^ ^ 
otherwise than by purchase for value, made, done, 
executed, or omitted, or knowingly suffered, the 
lease or grant creating the term or estate for which 
the land is conveyed is, at the time of conveyance, a 
good, vaUd, and effectual lease or grant of the pro- 
perty conveyed, and is in full force, unforfeited, 
unsurrendered, and in nowise become void or void- 
able, and that, notwithstanding anything as afore* 
said, all the rents reserved by, and all the covenants, 
conditions, and agreements contained in, the lease 
or grant, and on the part of the lessee or grantee 
and the persons deriving title under him to be paid, 
observed, and performed, have been paid, observed, 
and performed up to the time of conveyance : 
(in which covenant a purchase for value shall not be 
deemed to include a conveyance in consideration of 
marriage) : 

The Act does not provide for the covenant of indemnity against rent On assignment 

and covenants by a purchaser on the assignment of leaseholds. The ^^ l«a»eholds 

express cove* 
circumstances differ so much that a general coveuant could not easily nant by pur- 
be framed. Moreover the purchaser does not always execute the chaser still 
, , required. 

(C.) In a conveyance by way of mortgage, the follow- On mortgage 

ing covenant by a person who conveys and is expressed J^*,''®^*'**^ 
to convey as beneficial owner (namely) : 

That the person who so conveys, has, with the con- Right to con- 
currence of every other person, if any, conveying ^^^' 
by Ms direction, full power to convey the subject- 
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matter expressed to be conveyed by hiniy subject as, 
if so expressed, and in the manner in which it is 
expressed to be conveyed ; and also that, if default 
is made in payment of the money intended to be 
secured by the conveyance, or any interest thereon, 
or any part of that money or interest, contrary to 
any provision in the conveyance, it shall be lawful 
for the person to whom the conveyance is expressed 
to be made, and the persons deriving title under 
him, to enter into and upon, or receive, and thence- 
forth quietly hold, occupy, and enjoy or take and 
have, the subject-matter expressed to be conveyed, 
or any part thereof, without any lawful interruption 
or disturbance by the person who so conveys, or any 
person conveying by his direction, or any other 
person not being a person claiming in respect of an 
estate or interest subject whereto the conveyance 
is expressly made; and that, freed and discharged 
from, or otherwise by the person who so conveys 
sufficiently indemnified against, all estates, incum- 
brances, claims, and demands whatever, other than 
those subject whereto the conveyance is expressly 
made ; and further, that the person who so conveys 
and every person conveying by his direction, and 
every person deriving title under any of them, and 
every other person having or rightfully claiming 
any estate or interest in the subject-matter of con- 
veyance, or any part thereof, other than an estate or 
interest subject whereto the conveyance is expressly 
made, will, from time to time and at all times, on the' 
request of any person to whom the conveyance is 
expressed to be made, or of any person deriving title 
under him, but, as long as any right of redemption 
exists under the conveyance, at the cost of the person 
so conveying, or of those deriving title under him, 
and afterwards at the cost of the person making the 
request, execute and do all such lawful assurances 
and things for further or more perfectly assuring the 
subject-matter of conveyance and every part thereof 
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to the person to whom the conveyance is made, s. 7. (C), (DX 
and to those deriving title under him, subject as, ^t. 
if so expressed, and in the manner in which the ^^bs and 

. J , 1 J 11. OTHKE TltiLMS- 

conveyance is expressed to be made, as by him actions. 
or them or any of them shall be reasonably re- ^ — " ^ 

•^ ^ Covenants for 

quired : Toie, 

(D.) In a conveyance by way of mortgage of leasehold On mortgage 
property, the following further covenant by a person who by^Snefidai 
conveys and is expressed to convey as beneficial owner owner, 
(namely) : 
That the lease or grant creating the term or estate for Validity of 
which the land is held is, at the time of conveyance, ^*^' 
a good, valid, and effectual lease or grant of the 
land conveyed and is in full force, unforfeited, and 
unsurrendered and in nowise become void or void- 
able, and that all the rents reserved by, and all the 
covenants, conditions, and agreements contained in, 
the lease or grant, and on the part of the lessee or 
grantee and the persons deriving title under him to 
be paid, observed, and performed, have been paid, 
observed, and performed up to the time of convey- 
ance ; and also that the person so conveying, or the 
persons deriving title under him, will at all times, 
as long as any money remains on the security of the 
conveyance, pay, observe, and perform, or cause to be Payment of 
paid, observed, and performed all the rents reserved formanoe of"^ 
by, and all the covenants, conditions, and agree- oorenants. 
ments contained in, the lease or grant, and on the 
part of the lessee or grantee and the persons deriving 
title under him to be paid, observed, and performed, 
and will keep the person to whom the conveyance is 
made, and those deriving title under him, indemni- 
fied against all actions, proceedings, costs, charges, 
damages, claims and demands, if any, to be incurred 
or sustained by him or them by reason of the non- 
payment of such rent or the non-observance or non- 
performance of such covenants, conditions, and 
agreements, or any of them : 
(E.) In a conveyance by way of settlement, the follow- on settlement 
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s. 7 (£), (F). ing coyenant by a person who conveys and is expressed 
to convey as settlor (namely) : 

That the person so conveying, and every person de- 
riving title under him by deed or act or operation of 
law in his lifetime subsequent to that conveyance, 
or by testamentary disposition or devolution in law, 
on his death, will, from time to time, and at all 
times, after the date of that conveyance, at the 
request and cost of any person deriving title there- 
under, execute and do all such lawful assurances and 
things for further or more perfectly assuring the 
subject-matter of the conveyatnce to the persons to 
whom the conveyance is made and those deriving 
title under them, subject as, if so expressed, and in 
the manner in which the conveyance is expressed 
to be made, as by them or any of them shall be 
reasonably required : 



Coyenants in 
settlements, 
old practice 
as to. 



On conveyance 
hj trustee or 
mortgagee. 



^Against in- 
cumbrances. 



The old practice in settlements was for the settlor to give the 
ordinary vendor s covenants ' for title. This can still he done by 
making him convey as beneficial owner instead of a settlor, and so 
incorporating covenant A. The old practice is inconvenient. If a charge 
be suppressed or accidentally overlooked, the trustees on discovering 
it become bound to sue the settlor. The amount to be recovered might 
be such as to leave him penniless and make proceedings in bankruptcy 
necessary. This cannot be for the benefit of the wife or fcunily, and is 
an obligation which should not be imposed on trustees. There should 
be either no covenant for title, or at most this limited covenant £, 
which binds the settlor to bar an estate tail (see Davis v. ToUemcu^, 
2 Jur. N. S. 1181, 1185), or execute a valid appointment under a 
power, or do any other like act for confirming the settlement, but does 
not throw on him any obligation to discharge incumbrances. 

(F.) In any conveyance, the following covenant by 
every person who conveys and is expressed to convey as 
trustee or mortgagee, or as personal representative of 
a deceased person, or as committee of a lunatic so found 
by inquisition, or under an order of the Court, which 
covenant shall be deemed to extend to every such 
person's own acts only (namely) : 

That the person so conveying has not executed or 
done, or knowingly suffered, or been party or privy 
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to, any deed or thing, whereby or by means whereof s. 7. 
the subject-matter of the conveyance, or any part sales and 
thereof, is or may be impeached, charged, affected, other Traot- 

■1..1 1 • 1 ■!_ ACTIONS. 

or incumbered m title, estate, or otherwise, or whereby 

or by means whereof the person who so conveys is in ^*^^^' ^"^ 
anywise hindered from conveying the subject-matter 
of the conveyance, or any part thereof, in the manner 
in which it is expressed to be conveyed. 

On a change of trustees the covenant against incumhrances of an Coyenant b^ 

outgoing trustee is now of little importance, any wrongful incumbrance outgoing 

is a breach of trust for which there is a remedy independently of the „[]JJgri J*^ 
covenant. Before the Act 32 & 33 Vict. c. 46, the covenant was use- 
ful as making the breach of trust a speciality debt having a certain 
priority. 

(2.) Where in a conveyance it is expressed that by On conveyance 
direction of a person expressed to direct as beneficial ^^^d^*^" **^ 
owner another person conveys, then, within this section, owner, 
the person giving the direction, whether he conveys and 
is expressed to convey as beneficial owner or not, shall 
be deemed to convey and to be expressed to convey as 
beneficial owner the subject-matter so conveyed by his 
direction ; and a covenant on his part shall be implied 
accordingly. 

Under subs. 1 the covenant implied on the part of any person 
conveying relates to what he himself conveys. Under this subs, 
tiie covenant implied on the part of the person directing applies to 
what another conveys by his direction. The same result would be 
attained by making him convey by way of confirmation as beneficial 
ovmer. 

This subs, ia intended to apply to a case like that of a sale by old practice m 
trustees imder a power by the direction of the tenant for life, which, to covenants 
however, will not, since the Settled Land Act, 1882, be the usual ij ®°*** ^^^ 
case, as the tenant for life will generally now be himself the vendor. 
The old practice was to make the tenant for life covenant generally 
as if he were a vendor seised in fee. , Latterly the practice has been 
to confine his covenant to his life estate only (see Dart, Y. & P. 548, 
5th ed. ; 2 Dav. Con v. 261 (o), 4th ed.}. If desired a proviso so 
limiting the covenant can be added (see subs. 7, and (General Form 
No. l,poa<). 
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(3.) Where a wife conveys and is expressed to convey 
as beneficial owner^ and the husband also conveys and is 
expressed to convey as beneficial owner, then, within this 
section, the wife shall be deemed to convey and to be 
expressed to convey by direction of the husband as 
beneficial owner ; and, in addition to the covenant im- 
plied on the part of the vrife, there shall also be implied, 
first, a covenant on the part of the husband as the person 
giving that direction, and secondly, a covenant on the 
part of the husband in the same terms as the covenant 
implied on the part of the wife. 



A married 

* 

woman con- 
Teying under 
a power. 



As to wife's 
property 
acquired after 
1882. 



The object of this subs, is to enable coyenants on the part of the 
husband to be incorporated where husband and wife oonvey (see 
Preced. IV., ^«<). 

The wife may convey with consent of the husband, the husband not 
oonveying (see Preced. IIL, jm»<). Then the coyenant is by the wife 
only, to the effect that notwithstanding anything done by her, Arc, or 
any one through whom she derives title otherwise than, &c. But the 
general practice is for the wife to convey, and the husband also to 
convey and to confirm. In that case the wife and the husband should 
each be expressed to convey as beneficial owner, then within this subs, 
she will be deemed to convey by the direction of her husband as bene- 
ficial owner, and the three following covenants will be implied : (1) by 
the wife as beneficial owner binding her present separate property 
which she is not restrained firom anticipating, if the conveyance is 
made before 1883 (see TuiUU v. ArvMtT<mg^ 4 Beav. 323 per M. K ; 
Pike V. Fitzgibbon^ 17 Gh. D. 454), and binding her present and future 
separate property, which she is not restrained from anticipating, if the 
conveyance is made after 1882 (see M. W. P. A., s. 1 (3) (4), s. 19) ; 
(2) by the husband as beneficial owner ; and (3) by the husband in the 
same terms as the covenant implied on the part of the wife, that is in 
effect, that notwithstanding anything done by her or by any one 
through whom she derives title otherwise than, &c. 

Where a married woman conveys under a power she and her husband 
may in like manner each be expressed to convey as beneficial o¥mer, 
then the three covenants above mentioned will be implied. The 
second of those covenants (being the first of the husband's covenants) 
will not be of importance, but his second covenant corresponds with 
the usual one entered into by him in similar cases independently of 
this Act. 

Where the wife, married before 1883, conveys as beneficial owner 
property acquired by her after 1882, the concurrence of her husband is 
no longer necessary, as he takes no interest, and she disposes of it as a 
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ftmt sole : M. W. P. A., s. 5 ; nor, for the same reason, is it necessary s. 7. 

as to any property of a woman married after 1882, vb, s. 2. ~*~" 

'^ ^ ^ -" Sales AND 

OTHEB TrANS- 

(4.) Where in a conveyance a person conveying is not actions. 
expressed to convey as beneficial owner, or as settlor, or Qn^^u/or 
as trustee, or as mortgagee, or as personal representative Tuie. 
of a deceased person, or as committee of a lunatic so 
foimd by inquisition, or under an order of the Court, or 
by direction of a person as beneficial owner no covenant 
on the part of the person conveying shall be, by virtue 
of this section, implied in the conveyance. 

This subs, renders it clear that a conveyance can be drawn in the 
old form. Where it is desired not to use the statutory covenants the 
character in which the conveying party conveys should not be stated, 
and covenants can be inserted in express words. 

(5.) In this section a conveyance includes a deed 
conferring the right to admittance to copyhold or cus- 
tomary land, but does not include a demise by way of 
lease at a rent, or any customary assurance, other than a 
deed, conferring the right to admittance to copyhold or 
customary land. 

By s. 2 (v.) " conveyance " includes a covenant to surrender. The Coyenaiit to 
statutory covenants contained in this section may therefore be incor^ siirreiider may 
porated in the deed of covenant, but they cannot be incorporated in ^^I^^^ 
the surrender. They may also be incorporated in all cases where 
customary or copyhold lands can be dealt with as freeholds, for instance, 
where they pass by bargain and sale under a power in a will, or by 
deed and admittance by virtue of the Settled Land Act, 1882, or 
otherwise, or where an equity is conveyed. 

(6.) The benefit of a covenant implied as aforesaid 
shall be annexed and incident to, and shall go with, the 
estate or interest of the implied covenantee, and shall be 
capable of being enforced by every person in whom that 
estate or interest is, for the whole or any part thereof, 
from time to time vested. 

This subs, makes all covenants implied under this section run with Benefit of 

the land so as to be enforceable by every person interested under the *™P|*®!^ ^J^' 
_. , , -.«; .,_ . t ^ , nants m this 

conveyance. It precludes any dimculty as to wnat covenants do or section to run 

do not nm with the land, as to which see note to s. 58, ijost. An ^ith the land. 
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SS. 7, 8, 9. implied covenant under this section will therefore be more valuable 

than the ordinary covenant. 

OTH£R Tbanb- ^®® further as to covenants, ss. 58-60 and 64, post. 

(7.) A covenant implied as aforesaid may be varied or 

2W«!*^*^ extended by deed, and, as so varied or extended, shall, 

88 far as may be, operate in the like manner, and with all 
the like incidents, effects, and consequences, as if such 
variations or extensions were directed in this section to 
be implied. 

Variation of This subs, enables provisions to be inserted modifying the statutory 

statutory covenant in any agreed manner. As so modified it will be equivalent 

be made. °*^ ^ effect for the purpose of running with the land and otherwise, to the 
simple statutory covenant, llie proviso limiting the covenants for 
title by a tenant for life (see p. 216) is an example of a variation under 
subs. 7, and is a valid proviso and not repugnant to the covenant (see 
Williams v. Hathaway^ 6 Ch. D. 544). 

(8.) This section applies only to conveyances made 
after the conmiencement of this Act. 



ExeoviSon of ExecfUion of Pv/rchose Deed, 

FwxAoM Deed, 

Righu of pur- 8- — (!•) On a sale, the purchaser shaU not be entitled 
chaser as to ^ require that the conveyance to him be executed in his 

execution. **' *' 

presence, or in that of his solicitor as such ; but shall be 
entitled to have, at his own cost, the execution of the 
conveyance attested by some person appointed by him, 
who may, if he thinks fit, be his solicitor. 

(2.) This section applies only to sales made after the 
commencement of this Act. 

This section precludes the questions raised in Viney v. Chaplin^ 
4 Drew. 237, 2 D. & J. 468 ; Essex v. Daniel, L. R. 10 C. P. 538 ; and 
Ex parte Smnbanks, 11 Gb. D. 525. See notes to s. 56, infra. 



Production and Production and Safe Custody of Title Deeds. 

Safe Custody of 

Title Deeds, 9. — (1.) Where a person retains possession of docu- 

Acknowiedg- ments, and gives to another an acknowledgment in 

ment of right writing of the right of that other to production of those 

anlundcrtak- documonts, and to delivery of copies thereof (in this 
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section called an acknowledgment), that acknowledgment s. 9. 
shall have effect as in this section provided. saleTakb 

(2.) An acknowledgment shall bind the documents to othbr Tranb- 

which it relates in the possession or under the control of 

the person who retains them, and in the possession or ^^^jl^^f 
under the control of every other person having possession J^Ue Deeds, 

or control thereof from time to time, but shall bind each ^^e ^o^^ »^« 

.,,.,, , 1 I. I. custody of 

individual possessor or person as long only as he has documenu. 
possession or control thereof; and every person so having 
possession or control from time to time shall be bound 
specifically to perform the obligations imposed under 
this section by an acknowledgment, unless prevented 
from so doing by fire or other inevitable accident. 

(3.) The obligations imposed imder ^s section by an 
acknowledgment are to be performed from time to time 
at the request in writing of the person to whom an 
acknowledgment is given, or of any person, not being a 
lessee at a rent, having or claiming any estate, interest, 
or right through or under that person, or otherwise 
becoming through or under that person interested in or 
affected by the terms of any document to which the 
acknowledgment relates. 

(4.) The obligations imposed under this section by an 
acknowledgment are — 

(i.) An obligation to produce the documents or any of 
them at all reasonable times for the purpose of 
inspection, and of comparison with abstracts or 
copies thereof, by the person entitled to request 
production or by any one by him authorized in 
writing ; and 
(ii.) An obligation to produce the documents or any of 
them at any trial, hearing, or examination in 
any court, or in the execution of any commis- 
sion, or elsewhere in the United Kingdom, on 
any occasion on which production may properly 
be required, for proving or supporting the title 
or claim of the person entitled to request pro- 
duction, or for any other purpose relative to that 
title or claim ; and 
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(iii.) An obligation to deliver to the person entitled 

to request the same true copies or extracts, 

attested or unattested, of or from the documents 

or any of them. 

(5.) All costs and expenses of or incidental to the 

specific performance of any obligation imposed under 

this section by an acknowledgment shall be paid by the 

person requesting performance. 

(6.) An acknowledgment shall not confer any right to 
damages for loss or destruction of, or injury to, the 
documents to which it relates, from whatever cause 
arising. 

This section remoyes certain difficulties as to covenants for pro- 
dnction mnning with the land, and makes the legal right to production 
co-extensive with the equitable right (as to which, see Fain v. Ayers^ 
2 Sim. & St. 533, Dart, ch. iz., s. 2, 5th ed.). Also it removes the 
personal liability of the original covenantor after he has parted with 
the documents, and transfers that obligation to each subsequent 
possessor, but for the period only of his possession. This personal 
liability has sometimes compelled a covenantor to retain documents 
after he had ceased to be interested in any land affected by them, or 
else to incur the expense of obtaining, and of procuring the covenantee 
to accept, a substituted covenant, and consequently to sell subject to 
special conditions. A person retaining documents is now enabled to 
give (1) an acknowledgment of the rigbt to production, and (2), an 
undertaking for safe custody, together or separately. The first, unlike 
a covenant to the same effect, may safely be given by a trustee or 
mortgagee. He can always produce the documents while he has 
possession of them, and he ceases to be liable after he has parted with 
them. He should only give the acknowledgment and not the under- 
taking (see n. to subs. 14). An ordinary vendor will be liable to give 
both in the absence of special contract. 

" Retain " is used in this section in its primary signification of " to 
keep** : see Todd's Johnson, see also Webster. As to the right of the 
vendor to retain documents, see Y. & P. A., s. 2, r. 5. 

Subs. 6 expressly excludes all liability to damages for loss or 
destruction where an acknowledgment only is given. The liability for 
damages arises only upon an undertaking under subs. 9. 

(7.) Any person claiming to be entitled to the benefit 
of an acknowledgment may apply to the Court for an 
order directing the production of the documents to which 
it relates, or any of them, or the delivery of copies of or 
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extracts from those documents or any of them to him, or i^. o. 
some person on his behaK; and the Court may, if it sales and 
thinks fit, order production, or production and delivery, other Tbahs- 

accordingly, and may give directions respecting the ' 

time, place, terms, and mode of production or delivery, ^Sf^^^ 
and may make such order as it thinks fit respecting the Title Deeds, 
costs of the application, or any other matter connected 
with the application. 

(8.) An acknowledgment shall by virtue of this Act 
satisfy any liability to give a covenant for production 
and delivery of copies of or extracts from documents. 

Where by general law, and in the absence of special contract, a Acknowledg- 
person wonld be bonnd to give a covenant for production and delivery "«^ •ubati- 
of copies, subs. 8 enables him to give an acknowledgment in place of ]|^|,iiity to 
the covenant, but does not compel him to do so. He still has the gire covenant 
option of giving a covenant, an option not likely to be exercised, as the *® produce, 
covenant creates a more onerous liability. This s. applies only to 
liabilities respecting documents incurred after 1881 : see subs. 14. 

Where a conveyance is made to uses the acknowledgment should. Where convey 
like the old covenant for production, be made to the grantee to uses. ^^^^ 
The persons interested under the limitations will then, as " claiming 
any estate, &c,, through " that grantee (see subs. 3) be entitled to the 
benefit of the acknowledgment. 

(9.) Where a person retains possession of documents 
and gives to another an undertaking in writing for safe 
custody thereof, that undertaking shall impose on the 
person giving it, and on every person having possession 
or control of the documents from time to time, but on 
each individual possessor or person as long only as he 
has possession or control thereof, an obligation to keep 
the documents safe, whole, uncancelled, and undefaced^ > 

.' I unl^sprevented from so doing by fire or other inevitable • \ 

|[ accident^ " ' ' 

This subs., as compared with the ordinary covenant for production. Liability ander 
operates as a relief to the person bound to produce. It makes him undertaking is 
liable for damages only while the documents are in his possession, ^^ij^^****"**' 
On the other hand, it imposes an additional liability on any person 
afterwards aoqulring possession of the documents, making him liable 
in damages for loss or destruction, a liability not necessarily devolving 
on him under the ordinary covenant merely by reason of his receiving 
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the documents from a person who had covenanted for safe custody. 
As to the question of damages^ see Hornby v. Matcham^ 16 Sim. 325, 
and Brown v. SeweUf 11 Hare, 49. In JameB v. RurMey (11 Ch. D. 
398) the mortgagor was held entitled to an indemnity, but not to 
compensation. 

(10.) Any person claiming to be entitled to the benefit 
of such an undertaking may apply to the Court to assess 
damages for any loss, destruction of, or injury to the 
documents or any of them, and the Court may, if it 
hinks fit, direct an inquiry respecting the amount of 
damages, and order payment thereof by the person liable, 
and may make such order as it thinks fit respecting the 
costs of the application, or any other matter connected 
with the application. 

Application An application to the Court under this subs, or under subs. 7 should 

under acknow- y^ ^ summons: see s. 69 (3). 
Jedgement or •' ^ ^ 

how made. (H.) An Undertaking for safe custody of documents 

shall by virtue of this Act satisfy any liability to give a 
coyenant for safe custody of documents. 

See note to subs. 8. 

(12.) The rights conferred by an acknowledgment or 
an undertaking under this section shall be in addition to 
all such other rights relative to the production, or inspec- 
tion, or the obtaining of copies of documents as are not, 
by virtue of this Act, satisfied by the giving of the 
acknowledgment or undertaking, and shall have effect 
subject to the terms of the acknowledgment or under- 
taking, and to any provisions therein contained. 

(13.) This section applies only if and as far as a 
contrary intention is not expressed in the acknowledg- 
ment or undertaking. 

(14.) This section applies only to an acknowledgment 
or undertaking given, or a liability respecting documents 
incurred, after the commencement of this Act. 

Whether truB- The covenant for production of documents intended to be superseded 

tees should |jy ^^^ section imposed two obligations, (1) an obligation to produce^ 

taking. (2) ^^ obligation to keep safe. The first could be enforced by spedfio 

performance, but the remedy on the second was damages only. The 
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old pnicdce was that a trustee selling did not give any covenant s. 9. 

Latterly it has been customary for him to give a covenant limited so 

as to bind himself personally while having possession of the documents, ^bbb Trans- 
and so as to bind the same, so far as may be, in the hands of other ▲ctions. 
persons, ** but so as not to create any further liability," or '* so as not p7~T7 ^ 
to create any liability for damages." With this limitation inserted it gafe Custody of 
is conceived that the part of the covenant as to safe keeping should Titk Deeds. 
have been omitted, the limitation of liability being repugnant and 
void (WiUiams v. Mathawayy 6 Ch. D. 544) ; but this does not seem 
always to have been attended to in the precedent books. However 
this may be, the general rule is that a trustee does not covenant except 
for his own acts, and ought not to be asked to guarantee the safety of 
documents which might be lost without his personal neglect, as for 
instance, by his solicitor on a journey, when properly removing them. 
In this view trustees ought only to give an acknowledgment under this 
section and not an undertaking. If they give an undertaking any 
damages incurred could not, it is apprehended, in the absence of special 
provision, be recouped to them out of the part of the trust estate re- 
tained. But on purchase of an estate with deeds bound by an under- 
taking, the liability would be one attached by law to the estate, and in 
a proper case the trustees would be entitled to be recouped any loss. 
The same principle applies to mortgagees. 

The old practice was to take the covenant for production of docu- Acknowledg- 
ments by a separate deed, and not to include it in the conveyance. On ™*?t or under- 
subsequent dealings it was kept off the abstract, and no opportunity included^m the 
was given for making requisitions as to the documents mentioned in oonvejance. 
the covenant. Having regard to the Act, 22 & 23 Vict c.^35, s 24, it 
is conceived that a solicitor cannot now safely omit giving an abstract 
of a document of even date with the conveyance commencing a title. 

Under the C. A., s. 3 (3), when a conveyance becomes a root of title 
any requisition as to prior documents is precluded, and there is there- 
fore no special reason for giving an undertaking by a separate writing 
unless the schedule of documents would make the conveyance incon- 
veniently long, but if so given it can be destroyed when production has 
ceased to be of importance. 

A separate writing, under hand only, should bear a sixpenny agree- stamp on an 
ment stamp. Though not a document clearly included in the Stamp acknowledg- 
Acts, it would probably be held to be in effect an agreement tak^' ^^ ^^' 

An acknowledgment and undertaking being substituted for a cove- g^nense by 
nant the expense will be borne by the person who would pay for the whom to be 
covenant, but, besides the stamp, the expense will in any case be no home, 
more than the mere cost of making out a schedule of documents. 

The liability of a person giving an acknowledgment or undertaking No indemnity 

ceases when the documents are delivered over, and attaches to the "^.^*'*^ ^^ 

cLeiivery over. 

person receiving them. Therefore no indemnity need be taken on 
delivery over, but it is conceived that they must be properly delivered 

B 
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over, that is to say, to a person haying an interest in the property to 
which they relate. 

The acknowledgment or undertaking must he giyen by a person who 
retains the documents, i.e., who actually has possession of them. 
Therefore where, as sometimes happens on a sale of property in mort- 
gage, the mortgagor and mortgagee are required to place themselves 
under an obligation for production, the obligation by the mortgagee 
being limited to the period during which he has possession, he alone 
can give an acknowledgment. The mortgagor does not retain the 
deeds, and his obligation is, not to produce, but to procure production, 
and must be provided for by covenant in the old form. It is wrong to 
make the mortgagor in such a case give an undertaking for safe 
custody. His undertaking has no operation under this Act. It 
operates, as an unqualified ^ordinary contract for safe custody, and 
renders him liable for loss or destruction of the deeds after he hss 
ceased to have any interest in them, and the person to whom it is 
given has not the benefit of subs. (10) of this s« 

Under s. 16, infra^ a mortgagee, under a mortgage made after 1881, 
is bound to produce the deeds in his custody or power to any person 
entitled to redeem, and to permit him to take coines or abstracts. 



Leases. III. — LEASES. 

Rent and bene- 10. — (1.) Bent reserved by a lecise, and the benefit of 
covenant to ©very covenant or provision therein contained, having 
run witk reference to the subject-matter thereof, and on the lessee's 

part to be observed or performed^ and every condition of 
re-entry and other condition therein contained, shall be 
annexed and incident to and shall go with the rever- 
sionary estate in the land^ or in any part thereof, imme* 
diately expectant on the term granted by the lease, 
nothwithstanding severance of that reversionary estate, 
and shall be capable of being recovered, received, 
enforced, and taken advantage of by the person from 
time to time entitled, subject to the term, to the income 
of the whole, or any part, as the case may require, of the 
land leased. 

(2.) This section applies only to leases made after the 
commencement of this Act. 

Beneficial This section gives to the ** person entitled to the income,** that is, the 

owner as well i^eneficial owner, as well as the legal reversioner, the right to sue. It 

as legal rever- » 

tioner entitled &!&<> gives a mortgagee the right to sue on the lessee s covenants in a 

so sue. lease made under s. 18 of this Act by the mortgagor, see note to that s. 
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As to some of the difficulties provided against by this section, see ss. 10 11. 
Oreenaufay v. Hart^ 14 Com. R 340 ; YeUawly v. Gowerj 11 Exch. 274. 

As to the cases in which the benefit of covenants by lessees ran with I<easbs. 
the reversion prior to this Act, see Spencer^s Com, and notes, 1 Smith, 
L. C. 80 €t seq. 8th ed. 

11. — (1.) The obligation of a covenant entered into by Obligation of 
a lessor with reference to the subject-matter of a lease ^^J^^'j ^^®* 

^ nants to run 

shally' if and as far as the lessor has power to bind the with reversion, 
reversionary estate immediately expectant on the term 
granted by the lease, be annexed and incident to and 
shall go with that reversionary estate, or the several 
parts thereof, notwithstanding severance of that rever- 
sionary estate, and may be taken advantage of and 
enforced by the person in whom the term is from time to 
time vested by conveyance, devolution in law, or other- 
wise ; and, if and as far as the lessor has power to bind 
the person from time to time entitled to that reversionary 
estate, the obligation aforesaid may be taken advantage 
of and enforced against any person so entitled. 

(2.) This section applies only to leases made after the 
commencement of this Act. 

This section makes legally binding on the successors in title of a LeMcr's cove- 
person who grants a lease under a power, all covenants which, as against '^^^ ^^ \taaes 
the remainderman, the grantor has power to enter into. 

As to the cases in which the obligation of covenants by lessors ran 
with the reversion before this Act, see Spencer^s Case, and notes vbi sup. 
As to the obligation of covenants running with the land, generally, see 
note to 8. 68, post 

This section necessarily does not apply to oases where the covenants 
are not severable in their nature, or are not attributable to particular 
parts of the demised property. 

The two preceding sections effect a considerable extension of the Principle of 
principle of the Act 32 Hen. 8, c. 34, whereby the benefit of a cove- ^^^^^'j^^ded 
nant was annexed to the revermon. In order to be within that Act, to leases bind- 
the covenant must have been entered into with the owner of the legal ing the legal 
reversion, so that in a lease under a power reserved to the mortgagor by wversioner. 
the mortgage deed a covenant by the lessee with the mortgagor did not 
run, but was a covenant in gross, the mortgagor not being the legal 
reverskmer. But the Act 8 & 9 Vict c. 106, s. 5, enabled the lessee to 
covenant with the mortgagee though not a party to the lease, so that a 
covenant properly framed, that is with the mortgagor ^and other 
the person entitled to the reversion " would after that act run with the 

E 2 
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SS. 11, 12. legal reversion. Now under s. 10 of this Act t^herever there is a legal 

reversion, that is, where a lease is made by means of an ordinary power 

^___ • or a statutory power, as under s. 18 of this Act, or under the Settled 
Land Act, 1882, enabling a legal term to be carved out of the reversion, 
the lessee's covenants, whether so expressed or not, are annexed to and 
run with the reversion, and are no longer covenants in gross. 

So under s. 11 the covenants of a lessor who has power to bind the 
reversionary estate, will run with and bind the reversioner, though the 
lesA>r be tenant for life only, or, as mortgagor, b^ entitled only to an 
equitable interest. 

Where a mortgagor^ not having power to bind the mortgagee, grants 
' a lease, no legal term is created, and there being consequently no rever- 
sion, 8s. 11 and 12 do not apply. If, however, the mortgagee reconvey 
to the mortgagor, the lease becomes good by estoppel ; and if both 
convey to a purchaser, the result is the same : OtUhberUon v. Irving^ 
6 H. & N. ia5. 

Apportionment 12. — (1.) Notwithstanding the seyerance by convey- 
aewi^cer*^.'' ^^^' Surrender, or otherwise, of the reversionary estate 
in any land comprised in a lease, and notwithstanding 
the avoidance or cesser in any other manner of the term 
granted by a lease as to part only of the land comprised 
therein, every condition or right of re-entry, and every 
other condition, contained in the lease, shall be appor- 
tioned, and shall remain annexed to the severed parts of 
the reversionary estate as severed, and shall be in force 
with respect to the term whereon each severed part is 
reversionary, or the term in any land which has not been 
surrendered, or as to which the term has not been avoided 
or has not otherwise ceased, in like maimer as if the land 
comprised in each severed part, or the land as to which 
the term remains subsisting, as the case may be, had 
alone originally been comprised in the lease. 

(2.) This section applies only to leases made after the 
commencement of this Act 

fhu!!^on ^"^ . T^^ ^^ * ^^ ^^^" ^ ^' ^ ^' P^^^^^ ^^' '^« apportionment of con- 
ditions of re-entry where the reversion upon a lease is severed, and the 
rent or other reservation is legally apportioned. This section of the 
present Act provides for the apportionment of every condition in a lease 
which is in its nature apportionable, and includes the case of the avoid- 
ance or.cesser in any manner of the term granted bythe lease as to part 
only of the land comprised therein. 



CONVEYANCING AND LAW OF PROPERTY ACT. 53 

13. — (1.). On a contract to grant a lease for a term of ss, is, 14. 
years to be derived out of a leasehold interest, with a j^^ 
leasehold reversion, the intended lessee shall not have ^ ^ ^ . 

On 8ub-demiM 

the right to call for the title to that reversion. title to lease- 

(2.) This section applies'only if and as far as a contrary not^TbT re-^** 

intention is not expressed in the contract, and shall have quired. 

effect subject to the terms of the contract and to. the 

provisions therein contain'ed^ 
(3.) This section applies only to contracts made after 

the commencement of this Act. 

This section is supplementary to s. 3 (1), and to the Y. & P. A., What title to 

2 (V\ ^ ahewn by 

* leaseholder 

The efifect of this section, together with s. 2 (1) of the Y« & P. A., gelline or 

on a contract to grant a lease, is as follows : leasing. 

By the V. & P. A., under a contract to grant a lease for a term of 

years, the intending lessee — 

(1) Cannot, whether the intending lessor be freeholder or leaseholder, 

call for the title to the freehold, 

(2) But can, if the intending lessor be a leaseholder, call for the lease 
* and the subsequent .title thereto. 

By the above s. 13 the intending lessee 

(3) Cannot, where the intending lessor holds by under-lease, call for 

the title of the superior leasehold reversion on such under-lease. 

In contradistinction to a freeholder, the leaseholder is still left under 
liability to shew his own lease and the subsequent title thereto^ This 
is in accordance with the usual practice. The freeholder almost invari- 
ably bars himself from shewing his own title on granting a lease, but a 
leaseholder does not generally do so. There are obvious reasons why 
a difference should be made. 



Forfeiture. F^feiture. 

14. — (1.) A right of re-entry or forfeiture under any Restrictions on 
proviso or stipulation in a lease, for a breach of any ^^J'®^ 
covenant or condition in the lease, shaU not be enforce- forfeiture of 
able, by action or otherwise, unless and until the lessor 
sery^ on the lessee a notice specifying the particular 
breach complained of, and, if the breach is capable of 
remedy, requiring the lessee to remedy the breach, and, 
in any case, requiring the lessee .to make compensation 
in money for the breach, and the lessee, fails within 
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a reasonable time thereafter, to remedy the breach, if it 
is capable of remedy, and to make reasonable compensa- 
tion in money, to the satisfaction of the lessor, for the 
breach. 

As to service of notice, see s. 67. 

It seems not necessary that the notice should give a minute specifica- 
tion of the items of breach. It should merely point out generally what 
is the breach. Thus, in case of a covenant to ** repair, maintain," &c., 
it would be sufficient to state that the lessee has '' not repaired, main- 
tained," &c., following the words of the covenant. 

The compensation claimed is measured by the breach, only where the 
breach cannot be remedied. The compensation will in most cases be 
merely the amount of expenses incurred. No separate remedy Ib given 
for recovering the compensation claimed, so that though the breach is 
remedied the action of ejectment must proceed in order to compel pay- 
ment, and care should be taken not to receive rent in the cieantime. 

In North London Land Cwnpcmy v. Jacques^ 32 W. R. 283, W. N., 
1883, p. 187, the lessor's notice was informal in not requiring the lessee 
to remedy the breach, and though judgment had been actually re- 
covered in an undefended action against the equitable mortgagees of 
the lessee they were held entitled to relief. 

(2.) Where a lessor is proceeding, by action or other- 
wise, to enforce such a right of re-entry or forfeiture, the 
lessee may, in the lessor's action, if any, or in any action 
brought by himself, apply to the Court for relief ; and 
the Court may grant or refuse relief, as the Court, haying 
regard to the proceedings and conduct of the parties 
under the foregoing provisions of this section, and to all 
the other circumstances, thinks fit ; and in case of relief 
may grant it on such terms, if any, as to costs, expenses, 
damages, compensation, penalty, or otherwise, including 
the granting of an injunction to restrain any like breach 
in the future, as the Court, in the circumstances of each 
case, thinks fit. 

The tenant can only obtain rdief under this s. before the landlord 
has reentered : Qwlter v. Maplesony 9 Q. B. D. 676, 676. Belief was 
refused m Ebbets v. f Booth, Solor. J. 1883, p. 618. It was granted 
upon terms in North London Land Co, v. Jaoques, 32 W. B. 283, 
W. N., 1883, p. 187, and in Bond v. Frere, W. N., 1884, p. 47. 

Before this Act no relief could have been obtained against forfeiture 
for breach of covenant in a lease, containing the usual proviso for 
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re-entry on breach of covenaiit^ except in the case of a covenant for s. 14. 

payment of rent or insuring against fire (Hill v. Barclay y 18 Ves. 66 ; 

Bracebridge v. Buckley, 2 Price, 200 ; Nokes v. Oibbon, 3 Drew. 681) ; L^^- 
or except in cases of accident or surprise (Etll v. Barclay , 18 Yes. 62) ; Forfeiture. 
or under special circumstances enabling a Court of Equity to grant ^ . . , 
relief {Bamford v. Oreashy, 3 QiS. 675 ; Bargent v. Thomson^ 4 GiflF. before this 
473 ; Hughes v. Metrop. B. C, 2 App. Cas. 439). Under 22 & 23 -^ct. 
Vict. c. 35» 88. 4r-9, Courts of Equity had power to grant relief in 
certain cases of forfeiture for omission to insure against fire. That 
power was extended to Courts of Common Law by the Common Law 
Procedure Act, 1860 (23 & 24 Yict. c. 126), s. 2. These enactments 
are repealed by this Act (see subs. (7) of this section) ; but by subs. (8) 
the relief against forfeiture for non-payment of rent, which extends to 
an underlessee (JDoe v. Byron^ 1 Com. B. 623), is left untouched. As to 
this relief at common law, see the C. L. P. Act, 1852, 15 & 16 Vict. 
c. 76, s. 212, and the C. L. P. Act, 1860, 23 & 24 Vict. c. 126, s. 1. 

Subs. 2 will impose on the judges the difficult duty of deciding the How damages 
terms on which relief is to be granted. It would have been well if the *i*e to be as- 
Act could have given some guide for estimating the penalty to be im- 
posed on the lessee. Where there has been a breach of a covenant to 
insure, but no loss, it is difficult to say what is a proper sum to be paid 
to the landlord. Before the Act the landlord would have recovered 
the whole value of the lease, so that the penalty may be said to range 
from a fEU'thing to that full value. The probability is that where no 
loss has been incurred no damages will be awarded, and the only penalty / / 
will be costs : see QuUter v. Mapleson, 9 Q. B. D. 678. 

(3.) For the purposes of this section a lease includes 
an original or deriyative under-lease^ also a grant at 
a fee-ferm rent, or securing a rent by condition ; and a 
lessee includes an original or derivatiye under-lessee, and 
the heirs, executors, administrators^ and assigns of a 
lessee, also a grantee under such a grant as aforesaid, his 
heirs and assigns ; and a lessor includes an original or 
deriyatiye under-lessor, and the heirs, executors^ adminis- 
trators, and assigns of a lessor, also a grantor as aforesaid, 
and his heirs and assigns. 

(4.) This section applies, although the proyiso or 
stipulation under which the right of re-entry or forfeiture 
accrues is inserted in the lease in pursuance of the direc- 
tions of any Act of Parliament. 

(5.) For the purposes of this section a lease limited 
to continue as long only as the lessee abstains from 



S. 14. 
Leases. 



Forfeiture, 



56 CONVEYANCING AND LAW OP PROPERTY ACT. 

committing a breach of coyenant shall be and take 
effect as a lease to continne for any longer term for which 
it could subsist, but determinable by a proviso for re- 
entry on such a breach. 

(6.) This section does not extend — 
(i.) To a coyenant or condition against the assigning, 
under-letting, parting with the possession, or 
disposing of the land leased ; or to a condition 
for forfeiture on the bankruptcy (a) of the lessee, 
or on the taking in execution of the lessee's 
interest; or 
(ii.) In case of a mining lease (i), to a coyenant or 
condition for allowing the lessor to have access 
to or inspect books, accounts, records, weighing 
machines or other things, or to enter or inspect 
the mine or the workings thereof. 
(7.) The enactments described in Part L of fhe Second 
Schedule to this Act are hereby repealed. 

The repeal by this subs, of s. 8 of 22 & 23 Yict. c. 35, does away 
with the special relief given in respect of insurance to a purchaser of a 
leasehold, and places him in the same position as his vendor in respect 
to relief generally against forfeiture. The Court would scarcely enforce 
a forfeiture against a purchaser without notice, or award damages or 
enforce a penalty agednst him, and he thus appears practically in as 
good a position in respect to insurance as under the repealed Act. The 
case of Ex parte Gordy^ 4 De G. J. & 8. 477, rendered s. 7 of the same 
Act no longer necessary. 

(8.) This section shall not affect the law relating to 
re-entry or forfeiture or relief in case of non-payment of 
rent (c). 

(9). This section applies to leases made either before 
or after the commencement of this Act, and shaU haye 
effect notwithstanding any stipulation to the contrary. 

(a) As to the meaning of " bankruptcy," see s. 2 (xv.) 

. (fi) As to the meaning of '* mining lease," see s. 2 (xi.) 

Forfeitnre, &&, (o) As to forfeiture and relief agamst forfeiture for non-payment of 

for non-pay- ^ent, see WoodM L. & T. 291-298, 11th ed. 
ment of rent. 
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S. 14. 
IV.— MOBTGAGES. Mo^gbs. 

The following is a summary of the powers conferred on mortgagors PowerB of 
and mortgagees by this Act and made incident to their estates, unless a mortgagor 
contrary intention is expressed, except as to the first two powers, (i.) ^jj^c^ ^ 
and (ii.), which apply notwithstanding any stipulation to the contrary. 
A mortgagor 
(i.) May require the mortgagee, not heing or not having been in 
possession, to transfer instead of reconveying, and to assign 
the debt : C. A. s. 15 ; 
(iL) May inspect and take copes of title deeds : s. 16 ; 
(iu.) May redeem one mortgage without redeeming any other : s. 17 ; 
(iv.) May have an order for sale in a redemption action : s. 25 ; 
(v.) May when in possession make or agree to make agricultural Mortgagor in 
or occupation leases not exceeding twenty-one years, and powewion.* 
building leases not exceeding ninety-nine years : s. 18 (1) 
(17). 
(L) and (iv.) are retrospective, (iL) is not ; (iii.) applies where the 
mortgages, or one of them, are or is made after 1881 ; (v.) is not retro- 
spective, except by agreement. 

A mortgagee under a deed made after 1881 Powers of 

(vi.) May when the mortgage money has become due sell or concur mortgagee. 

in selling : ss. 19 (i.), 20, 21 ; 
(vii.) May insure : ss. 19 (iL), 23 ; 

(viii.) May appoint and remove a receiver : ss. 19 (iiL), 24 ; 
(ix.) May give receipts for purchase and other moneys and securi- 
ties : s. 22 ; 
(x.) May after his power of sale has become exercisable recover the 
title-deeds, except against persons having prior claims: 
8.21(7); 
(xi.) May when in possession exercise the like powers of leasing or Mortgagee in 
agreeingto leaseasamortgagorin possession: see(v.)st^; P— '-• 
s. 18 (2), (17); 
(xii.) And cut and sell timber : s. 19 (iv.) ; 
(xiii.) A mortgagee may, whether the mortgage is before or after 
1881, obtain an order for sale in an action for foreclosure or 
redemption : s. 25 (2). 
A subsequent mortgagee, as a person entitled to redeem (see s. 2 

(vi.)). 
(xiv.) May also exercise powers (i.) to (iv.). 

(xiii.) is retrospective, (vi.) to (x.), and (xiL) are not; (xL) is not 

retrospective except by agreement. 

(xv.) On the death of a sole mortgagee dying after 1881 the estate ^rt^''**^'' ^^ 

devolves on his personal representatives, notwithstanding any estates on 

devise in his will : a, 80. death. 
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S. 15. 15. — (1.) Where a mortgagor is entitled to redeem, he 

MoRTOAGBs. shall, by virtue of this Act, haye power to require the 

^, ,. — T" mortira&^ee, instead of re-conveyinir, and on the terms on 

Obligation on ,• ? U IJ U V J * 4. • *l, 

mortgag«eto which he would be bound to re-convey, to assign the 
?^;^^r mortgage debt and convey the mortgaged property to 
re-conveytng. any third person, as the mortgagor directs; and the 

mortgagee shall, by virtue of this Act, be bound to assign 

and convey accordingly. 

When transfer 'Hus section inclades an equitable as well as a l^ggl mortgage. 

of an eqoitable Though a second mortgage, or any other equitable charge, is discharged 

carge neoes- ^^y mere payment by the owner of the equity of redemption, and no 
re-conveyance is necessary, yet it is not so discharged if paid by another 
person, and if so paid, a transfer can be required under this section 
of an equitable charge as well as of a legal mortgage. 

Redemption by A tenant for life who has obtained an order to redeem on terms 

tenant for life, which prevent interest and further costs running up against the re- 
mainderman, will be held to those terms, and cannot under this s. 
require transfer to a third person : Alderson v. Elgey, 26 Gh. D. 667. 

In Teevan v. Smithy 20 Ch. D. 724 (as to which see Marson v. Cox, 
14 Ch. D. 140), the actual decision was that the mortgagor could not 
require a transfer to his nominee as against the second mortgagee who 
desired to redeem the first But the Court seemed to think that this 
section did not in any case enable a mortgagor to require a first 
mortgagee to transfer whore there were intermediate mortgagees, even 
though they did not ask to redeem. This construction would have 
rendered the section to a great extent nugatory. The main difficulty 
arises where there are successive ^mortgages and the first mortgagee 
insists on foreclosing or selling unless paid, but refases to transfer and 
will only reconvey to the second mortgagee. No advance can then be 
obtained to pay off the first mortgage, except on terms of paying alL 

Amendment of ^^ ^ ^^^ provided for by s. 12 of C. A., 1882, which enacts that 

this 8. by C. A., 

1882. 

c A 1882 '^^^ right of the mortgagor, under section fifteen of the 

8. 12? * Conveyancing Act of 1881, to require a mortgagee, instead 
Reconveyance q£ re-oonvevine, to assign the mortgage debt and convey the 

on mortgage. , i.i i-n-ii ± i-i 

mortgaged property to a third person, shall belong to and be 
capable of being enforced by each incumbrancer, or by the 
mortgagor, notwithstanding any intermediate incumbrance ; 
but a requisition of an incumbrancer shall prevail over a 
requisition of the mortgagor, and, as between incumbrancers, 
a requisition of a prior incumbrancer shall prevail over a 
requisition of a subsequent incumbrancer. 
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(2.) This section does not apply in the case of a mort- ss. 15, 16. 
gagee being or haying been in possession. HoBralaEs. 

The reason for excepting a mortgagee in possession (see Goote, Mortg. C. A., s. 15, 
655, 741, 4th ed.), is, that once having taken possession he remains «m*mM«l. 
liable for all that he might but for his wilfal default have received, and ^^^ xnort- 
also liable in respect of working minerals and other matters, and possession 
remains liable after transfer for the acts and defaults of the transferee, excepted. 
Though the request of the mortgagor to trahsfer might operate as a 
release by him, the liability to mesne incumbrancers would still con- 
tinue. A second or subsequent mortgagee might go into possession 
and be ousted by a prior mortgagee. Therefore it iB neoessaiy to 
exclude a mortgagee who has been in possession. 

(8.) This section applies to mortgages made either 
before or after ihe commencement of this Act, and shall 
have effect notwithstanding any stipulation to the con- 
trary. 

In applymg this and the two following sections it must be re- Mortgagor in- 
membered that mortgagor includes any person deriving title under the clodes second 
original mortgagor or entitled to redeem : s. 2 (vi.) ; Teevan v. Smithy ™ort€*g«^ 
20 Ch. D. 724, 730. 

The decisions cancelled by this section are Dunstan v. Patterson^ Decisions 
2 Ph. 345, and others referred to in Fisher, Mortg. 1005 (Q, (m), cancelled. 
2nd ed. ; and Coote, Mortg. 735 (m), 4th ed. 

The mode of enforcing the right given by this section will be (1) by How rights 
an action to redeem, in which the mortgagee will be directed to transfer ^wder this s. 
instead of reconveying, and on refusal tiiere will be the same remedy as ^ ^' 
on refusal to reconvey ; (2) in case of a sale, by payment of the amount 
of the incumbrance into Court under s. 5, when on refusal to transfer 
a vesting order can be made under that section. 

The section is retrospective, to which there can be no objection. A Retrospective 
mortgagee is not injured by having to transfer on receiving his money, effect. 
Refusal can only be for the purpose of extorting something more, but 
for this purpose a mortgagee would scarcely incur the liability of 
going into possession, so as to protect himself under subs. 2 from 
transferring. 

16. — (1.) A mortgagor, as long as his right to redeem Power for 
subsists, shall, by virtue of this Act, be entitled from j^^^ft utle*^ 
time to time, at reasonable times, on his request, and at deeds, 
his own cost, and on payment of the mortgagee's costs 
and expenses in this behalf, to inspect and make copies 
or abstracts of or extracts from the documents of title 
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SS. 16, 17. 



HOBIYJAGES. 



CaMB affected. 



Restriction on 
consolidation 
of mortgages. 



relating to the mortgaged property in the costody or 
power of the mortgagee. 

(2.) This section applies only to mortgages made after 
the commencement of this Act, and shall haye effect 
notwithstanding any stipulation to the contrary. 

See observationB, ante^ on s. 5» and first n. to s. 15 (3). 

As to the decisions rei^dered by this section inapplicable to mortgages 
made after 1881, see Fisher, Mortg. 340, 2nd ed., and Goote, Mortg. 
729, 4th ed. 

Befusal to produce deeds may impose great hardship on a mortgagor 
by preventing him from obtaining an advance to pay off the mortgage, 
and leaving him powerless to prevent foreclosure. 

17. — (1.) A mortgagor seeking to redeem any one 
mortgage, shall, by virtue of this Act, be entitled to do 
so, without paying any money due under any separate 
mortgage made by him, or by any person through whom 
he claims, on property other than that comprised in the 
mortgage which he seeks to redeem. 

(2.) This section applies only if and as fiEu* as a contrary 
intention is not expressed in the mortgage deeds or one 
of them. 

(3.) This section applies only where the mortgages or 
one of them are or is made after the commencement of 
this Act 

Cases affected. As to the decisions affected by this section, see Fisher, Mortg. 678 
et aeq. 2nd ed. ; Coote, Mortg. ch. 67, 4th ed. 

The words " seeking to redeem " are general, and apply to the case 
of a mortgagor or subsequent incumbrancer giving notice to pay off 
as well as to the case of a redemption suit, or of a payment under 
an order in a foreclosure suit. Tlius in the absence of agreement to 
the contrary, an equity of redemption arises in the mortgagor finee 
from the right to consolidate. He is put in the same position as if he 
were another mortgagor, consequently the surplus proceeds of a sale 
(s. 21 (3) ) under one security cannot be applied to make good the 
deficiency of another security. 

Under this section consolidation of mortgages can only arise by 
express contract It does not in terms repeal any previously existing 
rule of law, but it confers on the mortgagor a right in opposition to a 
previously existing rule, and at the same time permits him to waive 
that right by contract. The result, it is conceived, is to substitute 
consolidation by contract of the parties in place of consolidation by 



Equity of 

redemption 

altered. 



How consolida- 
tion may still 
arise. 
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rules of equity, so that where a contract is not effectual the right to ss. 17, 18. 

consolidate does not arise. The contract in effect gives, in certain 

cases, a further charge on other property, and is effectual only where ' 

the further charge would he effectual. Thus if A. purchase the equity 

of redemption of two estates, each from a different vendor, each estate 

being mortgaged to the same mortgagee, neither vendor was ever in ^^ what cases 

a position to give a further charge on the other estate to his mortgagee, * "™i Ij?! 

and there can he no consolidation of the two mortgages. tion. 

The whole costs of an action to foreclose two estates separately Costs of fore- 
mortgaged to the same mortgagee by the same mortgagor to secure closure of two 
separate sums, must be paid on the redemption of either estate, but m^t^^es. 
not twice over : Clapham v. Andrews, 27 Ch. D. 679. 

The effect of subs. 8 is to reserve to a mortgage made before the Effects of subs, 
commencement of the Act its old right m equity to become consoli- 3. 
dated with another mortgage, whatever may be the date of the latter. 

In ordinary cases the mortgagee will be content to rely on the one 
security taken by him as being suf&cient, and will not reserve the 
right to consolidate. In special cases, at loans to builders, where it is 
intended to make numerous advances, the right to consolidate will be 
reserved. Where the contract is for a single loan on specific property, 
there can be no more obligation on the solicitor of the vendor to obtain 
a further charge on other property contingent merely on its becoming 
vested in his client as mortgagee, than to take a charge on all other 
present and future property of the mortgagor. 



Leaaei. Leases, 

18. — (1.) A mortgagor of land while in possession Leasing powers 
shall, as against every incumbrancer, have, by virtue of o^f^^rtgagor 

^ ^ • and of niort- 

this Act, power to make from time to time any such gageeinpos- 
lease of the mortgaged land, or any part thereof, as is in '**"**'*• 
this section described and authorized. 

(2.) A mortgagee of land while in possession shall, as 
against all prior incumbrancers, if any, and as against 
the mortgagor, have, by virtue of this Act> power to 
make from time to time any such lease as aforesaid. 

The prior incumbrancers mentioned in this subs, are those becom- 
ing such after the commencement of the Act, but by agreement incum- 
brancers who became such previously may be included (see sabs. 16). 

(3.) The leases which this section authorizes are-— 
(i.) An agricultural or occupation lease for any term 
not exceeding twenty-one years ; and 



S. 18. 



HoRTaAaES. 



Leases, 
1ft. to mining 
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(ii.) A building lease for any term not exceeding 
ninety-nine years. 

See definition of building lease, s. 2 (x.). 
' A mining lease is not by this section directly authorized, as it 
involves an abstraction of part of the security, but it can be authorized 
by agreement (see subs. 14). 

(4.) Every person making a lease under this section 
may execute and do all assurances and things necessary 
or proper in that behalf. 

(5.) Every such lease shall be made to take effect in 
possession not later than twelve months after its date. 

(6.) Every such lease shall reserve the best rent that 
can reasonably be obtained, regard being had to the 
circumstances of the case, but without any fine being 
taken. 

(7.) Every such lease shall contain a covenant by the 
lessee for payment of the rent, and a condition of re-entry 
on the rent not being paid within a time therein specified 
not exceeding thirty days. 

(8.) A counterpart of every such lease shall be executed 
by the lessee and delivered to the lessor, of which execu- 
tion and delivery the execution of the lease by the lessor 
shall, in favour of the lessee and all persons deriving 
title under him, be sufficient evidence. 

(9.) Every such building lease shall be made in con- 
sideration of the lessee, or some person by whose direc- 
tion the lease is granted, having erected, or agreeing to 
erect within not more than five years from the date of 
the lease, buildings, new or additional, or having im- 
proved or repaired buildings, or agreeing to improve or 
repair buildings within that time, or having executed, or 
agreeing to execute, within that time, on the land leased, 
an improvement for or in connexion with building 
purposes. 

(10.) In any such building lease a peppercorn rent, or 
a nominal or other rent less than the rent ultimately 
payable, may be made payable for the first five years, or 
any less part of the term. 
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The time during which a peppercorn rent is payable can be shortened : S. 18. 
see subs. 13. „ 

MOBTOAOBS. 

(11.) In case of a lease by the mortgagor, he shall, Uun. 
within one month after making the lease, deliver to the 
mortgagee, or, where there are more than one, to the 
mortgagee first in priority, a counterpart of the lease 
duly executed by the lessee ; but the lessee shall not be 
concerned to see that this provision is complied with. 

The penalty for omitting to deliver the counterpart is that the power 
of sale becomes exercisable (see s. 20 (iiL), post). The validity of the 
lease is not affected. 

(12.) A contract to make or accept a lease under this 
section may be enforced by or against every person on 
whom the lease if granted would be binding. 

(13,) This section applies only if and as fetr as a con- 
trary intention is not expressed by the mortgagor and 
mortgagee in the mortgage deed, or otherwise in writing, 
and shall have effect subject to the terms of the mort- 
gage deed or of any such writing and to the provisions 
therein contained. 

A contrary intention (if any) will be expressed by the mortgagor 
and mortgagee in the mortgage deed, whether the mortgagee executes 
or not. The mere acceptance by him of the security binds him, as 
in the ordinary case of an agreement not to call in the principal money 
for a fixed term, or for reduction of interest 

(14.) Nothing in this Act shall prevent the mortgage 
deed from reserving to or conferring on the mortgagor or 
the mortgagee, or both, any further or other powers of 
leasing or having reference to leasing ; and any further 
or other powers so reserved or conferred shall be exer- 
ciseable, as far as may be, as if they were conferred by 
this Act, and with all the like incidents, effects, and 
consequences, unless a contrary intention is expressed in 
the mortgage deed. 

This subs, enables special provisions to be made as to leasing, and Special proyi- 
leases made in accordance with such provisions will be in the same ^^^^ allowed, 
position as leases authorized by this section. 



S. 18. 

MOBTQAGES. 

Leases, 



Mortgagre after 
the Act under 
Agreement. 
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(15.) Nothing in this Act sfiall be construed to enable 
a mortgagor or mortgagee to make a lease for any longer 
term or on any other conditions than such as could have 
been granted or imposed by the mortgagor, with the 
concurrence of all the incumbrancers, if this Act had not 
been passed. 

(16.) This section appUes only in case of a mortgage 
made after the commencement of this Act ; but the pro- 
visions thereof, or any of them, may, by agreement in 
writing made after the commencement of this Act, between 
mortgagor and mortgagee, be applied to a mortgage made 
before the commencement of this Act, so, nevertheless, 
that any such agreement shall not prejudicially affect 

any right or interest of any mortgagee not joining in or 
adopting the agreement. 

This sabs, enables the provisions of this section to be applied in ca^e 
of mortgages made before 1881. 

Under an agreement made before this Act for giving a mortgage con- 
taining a power of sale and all usual clauses, the mortgagee is not en- 
titled to have the operation of this s. excluded : Be Nugent and B%Uy*s 
Contrad, W. N. 1883, p. 147 ; 49 L. T. 132. 

(17.) The provisions of this section referring to a lease 
shall be construed to extend and apply, as far as circum- 
stances admit, to any letting, and to an agreement, 
whether in writing or not, for leasing or letting. 



Parol Agree- 
ment. 



Subs. 17, extending the provisions of this section to agreements 
whether in writing or not for leasing or letting, must be read in connec- 
tion with the Statute of Frauds (29 Car. 2, c. 3), ss. 1, 2, and with 8 & 9 
Vict. c. 106, s. 3, by the combined operation of which enactments a 
lease for three years or less may be in writing or parol, but a lease for 
more than three years must be by deed : see Woodfall, L. Sc T. 79, 116, 
llthed. 

The effect of the words ** so far as circumstances admit," is that 
subss. 7 and 8 as to covenant, condition of re-entry, and counterpart 
do not apply to a parol agreement, and subs. 7 as to covenant does n<jt 
apply to an agreement iu writing, except that there ought to be the 
nearest approach to a covenant, namely an agreement to pay 
rent. 

This section removes serious difficulties in granting leases of mort- 
gaged property (see Woodfall, L. & T. 48 et acq., 11th ed.). 



i 
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Power is giveii to the person in pofisession, whether owner or incum- S. 18. - 

brancer, to grant, or contract to grant (subs. 12), leases of the kind 

Mortgages 
specified in subs. 3, conformable to the other provisions of this section. 

These leases will be binding on all other persons interested, and will Leases, 

confer a valid legal term, leaving a legal reversion in the mortgagee, vff * £\ 

The rent and the benefit of the lessee's covenants (see s. 10, ante) under this 

will become annexed to the actual legal reversion, and thus the owner section. 

and incumbrancers will be in the same position as if tbey had all joined 

in granting the lease (see Qreenavoay v. Hartj 14 C. B. 340). The 

actual legal reversioner will have the same remedies as to recovery of Right of 

rent, suing on covenants, and re-entry for condition broken, and be in reversioner, 

the same position as if he had granted the term, and will be entitled to 

the counterpart under subs. 8 or 11 as the case may be. The lessee 

will also, to the extent of covenants or clauses authorized by the 

mortgage deed to be inserted in the lease (see subs. 14), have. the same 

nghts against the actual reversioner and persons claiming under him as 

if he had made or joined in making the lease (see s. 11, ante) ; but this 

section taken alone only authorizes the simple lease, and does not 

authorize any covenant or provision imposing liability on a mortgagor 

or mortgagee not a party to the lease. 

If the mortgagor's power to lease given by this section is excluded. Effect of 

then under a lease made by the mortgagor after the mortgage the «^<^l"ding 

, . .1 7 1 .1 1 I operation of 

mortgagee has no reversion, the covenants by the lessee are covenants s. 18. 

in gross, and cannot be sued upon by the mortgagee if he forecloses or 
takes possession, nor by a purchaser from him if he sells, unless the 
mortgagor joins in conveying : see CutJibertson v. Irving, 6. H & N. 135 ; 
Morton v. Woods, L. R. 3 Q. B. 658, 4 tb, 293. The only remedy of 
the mortgagee when he takes possession is to eject the lessee. This in 
most cases is not desired, and is an inadequate remedy, especially in 
the case of house property, where an essential part of the value of the 
reversion consists in an available remedy against the tenant on the 
covenants to paint, repair, deliver up in repair, &c. In the case of 
agricultural land also, the covenants may be of importance if only to 
give the right to an injunction. Also if the operation of the Act be 
excluded,, acceptance of rent by the mortgagee, or by a purchaser 
from him will constitute the lessee simply tenant from year 'to year at 
Crommon Law, without reference to the terms of the lease, unless a 
special agreement be previously made (Woodfall, L. & T. 49, 11th ed.), 
and in the case of agricultural land, will bring into operation the 
Agricultural Holdings Act, which renders necessary a year's notice 
expiring with a year of tenancy. 

There is no objection to the allowance of a peppercorn rent for five As to nominal 
years on a building lease as depriving the mortgagee of rent for that f®*?!^,®^ 
time. By contract under subs. 13 any less term may be fixed if * ^ ***** 
desired. Some risk oC loss of rent must always be incurred in port- 
gages of building land. The mortgagor may lease to a builder who can 

F 
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SS. 18, 19. destroy the land for all porpoees except building and fail to complete 

^ any buildings fit to let. If the lease or agreement be made under this 

section, then, but not otherwise, the lessee can be sued and all the usual 

Sale ; I.isur- stringent terms of a building agreement can be enforced. If any re- 
"'^f^^^^^f striction is to be placed on the power of the mortgagor to lease \mder 
this section, it should at most extend to prevent him from granting 
leases without the consent in writing of the mortgagee. To exclude 
altogether a power in the mortgagor to lease is certainly not for the 
benefit of a mortgagee, whose security is materially improved by having 
a tenant whom he can sue ; at the same time the tenant is secured in 
the enjoyment of his lease. The mortgagor must generally, to make 
his property available, grant leases of some kind, and it is not ad- 
visable to compel him to lease as equitable owner only. The power to 
lease should be varied as required to suit each case, and not entirely 
negatived. 

Sale; inaur- Soie ; Insvrance ; Beeeiver ; Timber, 

ance: Reoeioerz 

TinJber. ^ conveyance by a mortgagee selling under the following power should. 

Sale should be as is customary in the case of powers given by deed, expressly refer to 
•*P""^. *° ^ the power. This, however, is only necessary for the purpose of obtain- 
' ing the benefit of s. 21 (2), which (following Lord Cranworth*s Act, 
B. 13) only e:|empts a purchaser from the consequences of an irregu- 
larity when the sale is in professed exercise of the power of sale con- 
ferred by this Act. 
Several mort- Where several mortgagees claim under one mortgage, though in 

gages for distinct sums, it is conceived that all must join in the exercise of the 

separate sums. j., ,,... «^.\i- 

powers conferred on a mortgagee by this Act : see s. 2 (vi.), where 

" mortgage money " means money, i.e., the whole money secured by 

the mortgage, and "mortgagee" (which includes the plural) must 

necessarily have a corresponding meaning ; but in mortgages of that 

kind, and in all other special cases, express provision should be made 

as to who is to exercise the powers (see, for this purpose, subss. 2 and 

3 of s. 19). 

Powers in- 19« — (!•) A mortgagee, where the mortgage is made 

cident to estate by deed, shall, by virtue of this Act, have the following 

or interest of " xii-i .aiiii • 

mortgagee. powors, to the like extent as if they had been in terms 
conferred by the mortgage deed, but not further (namely) : 

(i.) A power, when the mortgage money has become 
due, to sell, or to concur with any other person 
in selling, the mortgaged property, or any part 
thereof, either subject to prior charges, or not, 
and either together or in lots, by public auction 
or by private contract, subject to such conditions 
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respecting title, or evidence of title, or other s. 19. 
matter^ as he (the mortgagee) thinks fit, with mobtoIges. 

power to vary any contract for sale, and to buy 

in at an auction, or to rescind any contract for ano$; Receiver; 
sale, and to re-sell, without being answerable Timber, 
for any loss occasioned thereby ; and 

As to the exercise of the power of sale conferred hy thig s., the ooo- 
veyance and the application of the sale money, see ss. 20, 21, and as to 
the power of a mortgagee to give receipts for the sale or other money 
or securities comprised in the mortgage, see s. 22. 

As to the duty of mortgagees where the mortgaged estate is sold Mortgaged 

with other property, see the analogous case of the sale of trust property, ••*»te Bold 
oe X vnt\i other 

note to s. do, post, propertj. 

(iL) A power, at any time after the date of the mort- 
gage deed, to insure and keep insured against 
loss or damage by fire any building, or any 
effects or property of an insurable nature, 
whether affixed to the freehold or not, being or 
forming part of the mortgaged property, and 
the premiums paid for any such insurance shall 
be a charge on the mortgaged property, in 
addition to the mortgage money, and with the 
same priority, and with interest at the same ' 

rate, as the mortgage money ; and 

Und» this subs, the mortgagee will be justified in insuring, unless When mort- 
the mortgagor shews by delivering receipt for premium, or otherwise, ?*8«« ™»y 
that a proper insurance is maintained. 

As to the amount and application of the insurance money see s. 23. 

(iii.) A power, when the mortgage money has become 
due, to appoint a receiver of the income of the 
mortgaged property, or of any part thereof; and 

As to the appointment, powers, &c., of a receiver see s. 24. 

(iy.) A power, while the mortgagee is in possession, to 
cut and sell timber and other trees ripe for 
cutting, and not planted or left standing for 
shelter or ornament, or to contract for any such 
cutting and sale, to be completed within any 

p 2 
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SS. JO, 20. 



MORTOAOES. 



time not exceeding twelve months from the 
making of the contract. 



S(tie; Insut'' Tho proceeds of the sale of timber will be rents and profits, and 
^"^f^^*^^'* applied accordingly. 

fimbef ' ""^ (2-) The provisions of this Act relating to the fore- 

going powers, comprised either in this section, or in any 
subsequent section regulating the exercise of those 
powers, may be varied or extended by the mortgage deed, 
and, as so varied or extended, shall, as far as may be, 
operate in the like manner and with all the like incidents, 
effects, and consequences, as if .such variations or ex-* 
tensions were contained in this Act. 

(3.) This section applies only if and as far as a contrary 
intention is not expressed in the mortgage deed, and 
shall have effect subject to the terms of the mortgage 
deed and to the provisions therein contained. 

(4.) This section applies only where the mortgage 
deed is executed after the commencement of this Act. 



Powers more 
extensive 
than in Lord 
Cran worth's 
Act. 



Regnlation 
of exercise of 
power of sale. 



Notice. 

How and to 
whom to be 
given. 



This section replaces Part IT. of Lord Cranworth's Act, 23 & 24 Vict, 
c. 145, which is repealed (see second schedule to this Act, Part III.), 
and gives the more complete and extensive powers now usually inserted 
in mortgage deeds. Lord Cranworth's Act only applied to heredita- 
ments. This section applies to "property" generally, which word 
includes all real and personal estate, choses in action, and every right 
or interest which is capahle of being mortgaged : see s. 2 (1). 

The mortgage deed may extend or restrict the powers given by this 
Act, and the extended or restricted powers have effect under subs. 2, 
as if conferred by this Act 

20. — A mortgagee shall not exercise the power of sale 
conferred by this Act unless and until — 

(i.) Notice requiring payment of the mortgage money 
has been served on the mortgagor or one of 
several mortgagors, and default has been made 
in payment of the mortgage money, or of part 
thereof, for three months after such service ; or 

As to giving notice, see s. 67. 

Where a first mortgage contained a power of sale with a proviso that 
the power should not be exercised without giving notice to the mort- 
gagor or his assigns, the mortgagee having received notice of a second 
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mortgage was held liable in damages to the second mortgagee for not SS. 20^ 21. 
giving him notice before selling {Hoole v. Smith, 17 Ch. D. 434), and — 

notice to the mortgagor alone was held insufficient, but it was not 

decided whether notice to the second mortgagee alone would have been Sale ; Insure 
' sufficient. It is conceived that the mortgagor is not entitled to burden ^'^^iv?^^^* 
his mortgagee with more than one notice, at least where it is to be 
given to the mortgagor or his assigns. As " mortgagor " includes ** any 
person entitled to redeem according to his estate, interest, or right in 
the mortgaged property,** the expression ^ one of several mortgagors " 
means, it is conceived, " one of the several persons entitled, &c, accord- 
ing to his estate," &c., and that it is sufficient if notice of sale be given 
to the first subsequent incumbrancer who has given notice of bis 
security to the mortgagee who sells. 

Where an immediate power of sale is desired without notice and Mode of 
without the other restrictions in this section, the proper course will be excluding thiB 
to agree that the mortgagee shall have the power of sale conferred by '^ ^^ 
this Act, but without the restrictions on the exercise thereof imposed 
by this section. 

'* Month " in this Act means calendar month : 13 and 14 Vict. c. 21, Month means 
8. 4. Where the months are broken the computation of a calendar calendar ^ 
month commences from a given day in one month to the day with the °"*'^*'^ 
corresponding number in the ensuing month: Freeman v. jRead^ 11 
W. R. 802. 

(ii.) Some interest under the mortgage is in arrear and 
unpaid for two months after becoming due ; or 

(iii.) There has been a breach of some provision con- 
tained in the mortgage deed or in this Act, and 
on the part of the mortgagor, or of some person 
concurring in making the mortgage, to be ob- 
served or performed, other than and besides a 
covenant for payment of the mortgage money 
or interest thereon. 

Under this subs, the power of sale arises on breach of a provision 
which the mortgagor ought to observe, as for instance, in a mortgage of 
a life interest and policy of assurance, on a breach of the covenant as to 
keeping the policy on foot 

2L— (1.) A mortgagee exercising the power of sale conveyance, 
•conferred by this Act shall have power, by deed, to receipt, &c., on 
convey the property sold, for such estate and interest 
therein as is the subject of the mortgage, freed from all 
estates, interests, and rights to which the mortgage has 
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s. 21. priorityy but subject to all estates, interests, and rights 

MoRTOAOEs. which have priority to the moitgage ; except that, in the 

— - case of copyhold or cnstomary land, the legal right to 

ance;'seceicer,' admittance shall not pass by a deed under this section, 

Timber. unless the deed is sufficient otherwise by law, or is 

sufficient by custom, in that behalf. 

Mode of ezer- Under this section the mortgagee will proceed exactly as under the 

ciaing power ordinary power of sale in a deed. He will convey the freeholds and 

also any customary freeholds passing hy deed and admittance, and also 

his equity in copyholds by deed. As to copyholds passing by surrender 

and admittance, if he has a surrender, or if the mortgage was made by 

a tenant for life, or a person having the powers of a tenant for life, 

under the Settled Land Act, 1882, s. 20, he will be admitted and 

surrender to the purchaser. If he has no surrender, and the mortgage 

was not made under that Act, the legal estate must be obtained by 

vesting order or otherwise as before the Act. 

Heretorrender ^® power of sale given by s. 19 only arises where the mortgage is 

gives no power ly deed. Consequently a mere surr^der of copyholds by way of mort- 

hol^ ^^^' S<^ confers no power to sell, and it may be a question whether a deed 

containing a mere covenant to surrender would confer the power. In 

Declaration of order to give the power the deed should contain an express charge 

trust by mort- (which is included in the expression ** mortgage," see s. 2 (vL) ), and 

o^yhoMs,^ also a declaration that the mortgagor holds the copyholds in trust for 

the mortgagee, so as to enable a vesting order to be obtained if required. 
And M to A similar declaration of trust of a term in leaseholds should be oon- 

leaseholdfl. tained in a mortgage by demise. 

Power to oon- Under the 15th section of Lord Cranworth's Act (23 Sc 24 Vict 
vey under Lord ^ 145) it has been held that a mortgagee by sub-demise of leaseholds 
©^worth's ^^^^ ^^^ ^^^ ^jj^j^ ^^ ^^ original term {EiaU v. HiOman, 19 W. R, 

694). It would seem to follow that he could defeat a second sub- 
demise or an assignment by way of second mortgage, and that a person 
having by deed a mere charge could convey the legal estate. A power 
of this kind may now be obtained by means of an irrevocable power of 
attorney under C. A. 1882, s. 8, which remains in force notwithstanding 
the death of the principal, but ceases on the death of the attorney. 

(2.) Where a conyeyance is made in professed exercise 
of the power of sale coDferred by this Act, the title of 
the purchaser shall not be impeachable on the ground 
that no case had arisen to authorize the sale, or that due 
notice was not given, or that the power was otherwise 
improperly or irregularly exercised; but any person 
damnified by an unauthorized, or improper, or irregular 
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exercise of the power shall hare his remedy in damages s. 21. 
against the person exercising the power. mortoIom. 

This 8ub«. will not protect a purchaser buying with actual know- ^^jj^'^' ^ 
ledge that the neqQittte notice was not given : Parkinson v. Hcmbury, Timber. 
1 Dr. & Sm. 143. 

(3.) The money which is received by the mortgagee, 
arising from the sale, after discharge of prior incum- 
brances to which the sale is not made subject, if any, or 
after payment into Court under this Act of a sum to 
meet any prior incumbrance, shall be held by him in 
trust to be applied by him, first, in payment of all costs, 
charges^ and expenses, properly incurred by him, as 
incident to the sale or any attempted sale, or otherwise ; 
and secondly, in discharge of the mortgage money, 
interest, and costs, and other money, if any, due under 
the mortgage ; and the residue of the money so received 
shall be paid to the person entitled to the mortgaged 
property, or authorised to give receipts for the proceeds 
of the sale thereof. 

Under this subs, the mortgagee is authorised not merely to discharge As to paying 
prior incumbrances, but to pay in the sum required under a. 5 to be P"®' charget. 
paid into Court to answer them. He can then sell free from incum- 
brances. The last words of this subs, include a subsequent incum- Snrplo^ to 
brancer (s. 22), to whom therefore a mortgagee may pay any surplus, ■'^haequent ia- 

The mortgagee must, however, take care that he pays the residue to . 
the right person: see West London Commercial Bank v. Bdianoe of surpliuT 
Building Society, W. N. 1884, p. 164. This is a liability which, as 
trustee of the residue he cannot avoid, but in a doubtful case he can 
pay the money into Court : see £6bert§ v. BaU^ 24 L. J. (Gb.) 471 ; 
Morg. Gh. Oiders, 65 (b\ 5th ed. 

(4.) The power of sale conferred by this Act may be 
exercised by any person for the time being entitled to 
receive and give a discharge for the mortgage money. 

(5.) The power of sale conferred by this Act shall not 
affect the right of foreclosure. 

(6.) The mortgagee, his executors, administrators, or 
assigns, shall not be answerable for any involuntary loss 
happening in or about the exercise or execution of the 
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ss. 21, 22. power of sale conferred by this Act or of any trust con- 
MoRTOAQEs, Elected therewith. 

77" (7.) At any time after the power of sale conferred by 

ance; Receiver; thls Act has become exercisable, the person entitled to 
Timber. exercise the same may demand and recover from any 
person, other than a person having in the mortgaged 
property an estate, interest, or right in priority to the 
mortgage, all the deeds and documents relating to the 
property, or to the title thereto, which a purchaser under 
the power of sale would be entitled to demand and 
recover from him. 



Payment 
of prior 
incumbrances. 
Production of 
deeds. 



Recovering 
deeds. 



Mortgagee's 
receipts, dis- 
charges, &c. 



Mortgagee's 
receipt valid 
though secu- 
rity satisfied. 



A mortgagee exercising his power of sale can, under s. 5, pay into 
Court the amount required to answer prior incumbrances. Ouasale by 
a second or subsequent mortgagee, being a person entitled to redeem 
(see definition of moilgagor, s. 2 (vi.) ), he can, as against a jirior mort- 
gagee, under deed subsequent to 1881, obtain production of the title 
deeds so as to shew the title ; and having made the proper payments 
under s. 5 to answer all prior incumbrancers, he is entitled under this 
subs, to recover the title deeds from the first mortgagee, who would 
then be a bare trustee of the legal estate. 

22. — (1.) The receipt in writing of a mortgagee shall 
be a sufficient discharge for any money arising under the 
power of sale conferred by this Act, or for any money or 
securities comprised in his mortgage, or arising there- 
under ; and a person paying or transferring the same to 
the mortgagee shall not be concerned to inquire whether 
any money remains due under the mortgage. 

The receipt of the mortgagee is a complete protection to a bond fide 
purchaser without notice, even though the security should prove to 
have been satisfied {Dicker v. Angerstem^ 3 Ch. D. 600). 

(2.) Money received by a moi'tgagee under his mort- 
gage or from the proceeds of securities comprised in his 
mortgage shall be applied in like manner as in this Act 
directed respecting money received by him arising from 
a sale under the power of sale conferred by this Act ; but 
with this variation, that the costs, charges, and expenses 
payable shall include the costs, charges, and expenses 
properly incurred of recovering and receiving the money 



CONVEYANCING AND LAW OF PBOPERTY ACT. 73 

or securities, and of conyersion of securities into money, ss. 22, 23. 
instead of those incident to sale. MortoIobs. 



This section enables a mortgagee to give a discbarge, not only for Sale; Iruur- 

money arising by sale, but also for money or securities assigned by the «»<»; i^^swtwj 
mortgage or arising thereunder ; for instance, to give a receipt for the 

surplus on a sale by a prior mortgagee, or in case of a mortgage of a Mortgagee's 

policy or of a reversionary interest in stock, to give a receipt for the ^urpi^g ^i^ 

policy money or for the stock, and to apply the money in discbarge of the money and 

xiebt und costs, and in case of stock, to sell the stock for that purpose, wc'^^ties. 

23. — (1.) The amount of an insurance effected by a Amount and 
mortgagee against loss or damage by fire under the ^^^^''^ 
power in that behalf conferred by this Act shall not money. 
exceed the amount specified in the mortgage deed, or, 
if no amoimt is therein specified, then shall not exceed 
two third parts of the amount that would be required, in 
case of total destruction, to restore the property insured. 
(2.) An insurance shall not, under the power conferred 
by this Act, be effected by a mortgagee in any of the 
following cases (namely) : 

(i.) Where there is a declaration in the mortgage deed 

that no insurance is required : 
(ii.) Where an insurance is kept up by or on behalf of 
the mortgagor in accordance with the mortgage 
deed: 
(iii.) Where the mortgage deed contains no stipula- 
tion respecting insurance, and an insurance is 
kept up by or on behalf of the mortgagor, to 
the amount in which the mortgagee is by this 
Act, authorised to insure. 
(3.) All money received on an insurance effected under 
the mortgage deed or under this Act shall, if the mort- 
gagee so requires, be applied by the mortgagor in making 
good the loss or damage in respect of which the money is 
received. 

(4.) Without prejudice to any obligation to the con- 
trary imposed by law, or by special contract, a mortgagee 
may require that all money received on an insurance be 
applied in or towards discharge of the money due under 
his mortgage. 
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SS. 23, 24. 

MOBTQAGES. 

Sale; Zamr- 

ance; Receiver; 

Timber, 

♦When insur- 
ance money to 
be expended on 
reinstating. 

Appointment, 
powers, 
remuneration, 
aod duties of 
receiver. 



♦Under 14^G«o. 3, a 78, 8. 83, insurance money on houses and build- 
ings must at the request of any person interested, or may in oases of 
suspicion, be applied in reinstating them : see JSx parte Qordy^ 4 D. J. 
& S. 477. 

24. — (1.) A mortgagee entitled to appoint a receiver 
Tinder the power in that behalf conferred by this Act 
shall not appoint a receiyer until he has become entitled 
to exercise the power of sale conferred by this Act, but 
may then, by writing under his hand, appoint such person 
9S he thinks fit to be receiver. 

(2.) The receiver shall be deemed to be the agent of 
the mortgagor ; and the moirtgagor shall be solely 
responsible for the receiver's acts or defaults, unless the 
mortgage deed otherwise provides. 

(3.) The receiver shall have power to demand and 
recover all the income of the property of which he is 
appointed receiver, by action, distress, or otherwise, in 
the name either of the mortgagor or of the mortgagee, 
to the full extent of the estate or interest which the 
mortgagor could dispose of, and to give effectual 
receipts, accordingly, for the same. 

Under this subs, the receiver acts subject to the rights of any prior 
mortgagee and to the powers of his receiver (see n. to subs. 8, post), 

(4.) A person ikying money to the receiver shall not 
be concerned to inquire whether any case has happened 
to authorize the receiver to act. 

(5.) The receiver may be removed, and a new receiver 
may be appointed, from time to time by the mortgagee 
by writing under his hand* 

(6.) The receiver shall be entitled to retain out of any 
money received by him, for his remuneration, and in 
satisfaction of all costs, charges, and expenses incurred 
by him as receiver, a commission at such rate, not ex- 
ceeding five per centum on the gross amount of all 
money received, as is specified in his appointment, and if 
no rate is so specified, then at the rate of five per centum 
on that gross amount, or at such higher rate as the Court 
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thinks fit to allow, on application made by him for that s. 24. 

pnrpose. MobtoIobb. 
(7.) The receiver shall, if so directed in writing by the 

J t - 1 • * 1 Sale: /nwr- 

mortgagee, msure and keep insured against loss or anoefSeonver; 
damage by fire, out of the money received by him, any ^w^- 
building, effects, or property comprised in the mortgage, 
whether affixed to the freehold or not, being of an insur- 
able nature. 

(8.) The receiver shall apply all money received by 
him as follows (namely) : 

(i.) In discharge of all rents, taxes, rates, and out- 
goings whatever affecting the mortgaged pro- 
perty ; and 
(ii.) In keeping down all annual sums or other pay- 
ments, and the interest on all principal sums, 
having priority to the mortgage in right whereof 
he is receiver ; and 
(iii.) In payment of his commission, and of the pre- 
miums on fire, life, or other insurcmces, if any, 
properly payable under the mortgage deed or 
under this Act, and the cost of executing 
necessary or proper repairs directed in writing 
by the mortgagee ; and 
(iv.) In payment of the interest accruing due in 
respect of any principal money due under the 
mortgage ; 
and shall pay the residue of the money received by him 
to the person who, but for the possession of the receiver, 
would have been entitled to receive the income of the 
mortgaged property, or who is otherwise entitled to that 
property. 

The power to appoint a receiver is by s. 19 given to tbe mortgagee Position of a 
to the like extent as if in terms conferred by the mortgage deed. Tbe receiver, 
receiver of a second or subsequent mortgagee will therefore (see subs. 3 
of this s.) be liable to be superseded by the receiver of a prior mort- 
gagee when appointed, but the receiver for the time being, whether 
under a first or any subsequent mortgage, will, it is conceived, have 
under subss. 3 and 4 power to recover and give a legal discharge for Power to 
rent. To prove that the person appointing the receiver is actually a appoint, how 
mortgagee, the mortgage deed must be produced. Where it is desired V^^^^' 
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SS. 24y 25. to avoid this, a counterpart of the mortgage may be taken. As mort- 

gage deeds will in future be short, the cost of a counterpart will be 

much less than that of the old receivership deed. 

Sale ; Insur- Any necessary or proper repairs which a mortgagee could not himself 

ance; Receiver; make, unless expressly authorised, without incurrins; the liability of a 

mortgagee in possession, may be made by the receiver, if directed in 

Repairs by writing by the mortgagee under subs. 8 (iii.)» 

receiver. When a receiver under this Act has been appointed the Court will 

Distress restrain the mortgagor from distraining for rent, even, it seems, though 

appointed. *^® receiver be negligent : Bayly v. WeiU, W. N., 1884, p. 197. When 

Appoiotment ^^ action is pending the receiver should be appointed by the Court, 

by Court. and not under this Act : miett v. Nixon, 25 Ch. D. 238. 



Action respecting Mortgage, 
Action respect' 26, — (1.) Any person entitled to redeem mortgaged 

tng mortgage, \ / j r ^ , ^ 

Sale of mort- property may have a judgment or order for sale instead 
gaged property of for redemption in an action brought by him either 
foreclosure, &C. for redemption alone, or for sale alone, or for sale or 

redemption, in the alternative. 

(2.) In any action, whether for foreclosure, or for 
redemption, or for sale, or for the raising and payment 
in any manner of mortgage money, the Court, on the 
request of the mortgagee, or of any person interested 
either in the mortgage money or in the right of re- 
demption, and notwithstanding the dissent of any other 
person, and notwithstanding that the mortgagee or any 
person so interested does not appear in the action, and 
without allowing any time for redemption or for payment 
of any mortgage money, may, if it thinks fit, direct a 
sale of the mortgaged property, on such terms as it 
thinks fit, including, if it thinks fit, the deposit in 
Court of a reasonable sum fixed by the Court, to meet the 
expenses of sale and to secure performance of the terms. 
(3.) But, in an action brought by a person interested 
in the right of redemption and seeking a sale, the Court 
may, on the application of any defendant, direct the 
plaintiff to give such security for costs as the Court 
thinks fit, and may give the conduct of the sale to any 
defendant, and may give such directions as it thinks fit 
respecting the costs of the defendants or any of them^- 
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(4.) In any case within this section the Court may, if s. 25. 
it thinks fit, direct a sale without previously determining mortgages 
the priorities of incumbrancers. v . ' 

* Action respect- 

ing MorUja/je. 

(5.) This section applies to actions brought either 
before or after the commencement of this Act. 

(6.) The enactment described in Part II. of the Second 
Schedule to this Act is hereby repealed. 

(7.) This section does not extend to Ireland. 

As to this section, see observations on s. 5, ante. 

The result of decisions (see Morgan's Chancery Acts, 196, 197, 5th 
ed.) was to give a very limited operation to the 48th section of 15 & 16 15 & 16 Vict. 
Vict. c. 86, now repealed (see second schedule, Part II.), and replaced ^ ®®» *• *®- 
by this section. 

An order for sale may be made under this section in a foreclosure or Former law as 
redemption action at any time before the action is concluded by a fore- ^ j^gmeat 
closure absolute : Union Bank of London v. Ingram, 20 Ch. D. 463 ; 
on an interlocutory application before trial of the action : Wodley v. 
Cclman^ 21 %b, 169 ; or even on the motion for foreclosure absolute Orders for sale 
where a summons fur further time has been previously taken out : ^^^^^ ^^^ ^' 
Weston V. Davidson, W. N., 1882, p. 28. 

An order for sale still usually directs the sale to be made, as before 
this Act (see Seton on Decrees, pp. 1396, 802, 4th ed.), subject to the 
incumbrances of such of the incumbrancers as do not consent. But 
the sum to meet their charges can be paid into Court under s. 5. Any 
whose charges cannot be so provided for must be made parties. 

The owner of, or any incumbrancer on, an incnmbered estate can 
under this section bring an action for sale and application of the pro- 
ceeds (see note to s. 5, ante\ but before commencing an action for 
redemption or sale he should be certain that he can provide the requisite 
deposit or security for costs, otherwise he may find himself foreclosed. 

If the mortgagee asks for a sale under this section, the course of pro- Coarse where 

ceeding will be much the same as before the Act in a similar case. If **^« **^«<^ ^V 

mortgagee or 

the mortgagor asks for a sale instead of being foreclosed as defendant, mortgagor. 
or bound to redeem as plaintiff, the course of proceeding is new. ]n 
Woolley V. Colman, 21 Ch. D. 169, an assignee of the equity of redemp- 
tion was plaintiff, the property being subject to several mortgages. A 
sale was directed at a reserve price sufiBcient to pay the two first mort- 
gagees, who opposed a sale, and with the assent of the subsequent 
mortgagees the conduct of the sale was given to the mortgagor, who 
was ordered to give security for the costs of it. The sale was allowed 
to be made out of Court, but the proceeds were directed to be paid into 
Court. In Wade v. Wilson, 22 Ch. D. 235, a foreclosure action, in 
which one of the defendants, the mortgagor, did not appear, and the 
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SS. 25, 26, 27. other, the second mortgagee, made default in pleading, the usual account 

was directed, and then a sale of a sufiicient part of the property to pay 

Mortgages. ^^ amount found due to the plaintifiF. In Oldham v. Stringer, W. N., 

Aciion respect- 1884, p. 235, there was a deposit of deeds without any memorandum, 

ing Mortgage, ^nd a sale was ordered instead of foreclosure. 



Statdtort 
mortgags. 

Form of 
■tatutory 
mortgage in 
schedule. 



Forms of 
statutory 
transfer of 
mortgage in 
schedule. 



V. — Statutory Mortgage. 

26. — (1.) A mortgage of freehold or leasehold land 
may be made by a deed expressed to be made by way of 
statutory mortgage, being in the form given in Part I. 
of the Third Schedule to this Act, with such variations 
and additions, if any, as circumstances may require, and 
the provisions of this section shall apply thereto. 

(2.) There shall be deemed to be included, and there 
shall by virtue of this Act be implied, in the mortgage 
deed — 

First, a covenant with the mortgagee by the person 
expressed therein to convey as mortgagor to the effect 
following (namely) : 

That the mortgagor will, on the stated day, pay to the 
mortgagee the stated mortgage money, with interest 
thereon in the meantime, at the stated rate, and will 
thereafter, if and as long as the mortgage money or 
any part thereof remains unpaid, pay to the mort- 
gagee interest thereon, or on the unpaid part thereof, 
at the stated rate, by equal half-yearly payments, 
the first thereof to be made at the end of six calendar 
months from the day stated for payment of the 
mortgage money. 
Secondly, a proviso to the effect following (namely) : 
That if the mortgagor, on the stated day, pays to the 
mortgagee the stated mortgage money, with interest 
thereon in the meantime, at the stated mte, the 
mortgagee at any time thereafter, at the request and 
cost of the mortgagor, shall re-convey the mortgaged 
property to the mortgagor, or as he shall direct 
27, — (1.) A transfer of a statutory mortgage may be 
made by a deed expressed to be made by way of statutory 
transfer of mortgage, being in such one of the three forms 
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(A.) and (B.) and (C.) given in Part II. of the Third s 27. 
Schedule to this Act as may be appropriate to the case, statdtort 
with such variations and additions, if any, as circum- Mobtoaob. 
stances may require, and the provisions of this section 
shall apply thereto. 

(2.) In whichever of those three forms the deed of 
transfer is made, it shall have effect as follows (namely) : 
(i.) There shall become vested in the person to whom 
the benefit of the mortgage is expressed to be transferred, 
who, with his executors, administrators and assigns, is 
hereafter in this section designated the transferee, the 
right to demand, sue for, recover, and give receipts for 
the mortgage money, or the unpaid part thereof, and the 
interest then due, if any, and thenceforth to become due 
thereon, and the benefit of all securities for the same, 
and the benefit of and the right to sue on all covenants 
with the mortgagee, and the right to exercise all powers 
of the mortgagee : 

(ii.) All the estate and interest, subject to redemption, 
of the mortgagee in the mortgaged land shall vest in the 
transferee, subject to redemption. 

(3.) If the deed of transfer is made in the form (B.), 

there shall also be deemed to be included, and there 

shall by virtue of this Act be implied therein, a covenant 

with the transferee by the person expressed to join 

therein as covenantor to the effect following (namely) : 

That the covenantor will, on the next of the days by 

the mortgage deed fixed for payment of interest, 

pay to the transferee the stated mortgage money, 

or so much thereof as then remains unpaid, with 

interest thereon, or on the unpaid part thereof, in 

the meantime, at the rate stated in the mortgage 

deed ; and will thereafter, as long to the mortgage 

money, or any part thereof, remains unpaid, pay to 

the transferee interest on that sum, or the unpaid 

part thereof, at the same rate, on the successive days 

by the mortgage deed fixed for payment of interest. 

(4.) If the deed of transfer is made in the form (C), 

it shall, by virtue of this Act, operate not only as a 



SS. 27, 28, 
29. 
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statutory transfer of mortgage, but also as & statutory* 
mortgage, and the provisions of this section shall have 
effect in relation thereto, accordingly ; but it shall not 
be liable to any increased stamp duty by reason only of 
its being designated a mortgage. 

A transfer of a mortgage, although further security is given, is only 
chargeable with duty as a transfer (33 & 34 Vict. c. 97, s. 109 ; Wale v- 
Commisaibners of Inland Rev.y 4 Ex. D. 270). 

28. In a deed of statutory mortgage, or of statutory 
transfer of mortgage, where more persons than one are 
expressed to convey as mortgagors, or to join as cove- 
nantors, the implied covenant on their part shall be 
deemed to be a joint and several covenant by them ; 
and where there are more mortgagees or more trans- 
ferees than one, the implied covenant with them shall 
be deemed to be a covenant with them jointly, unless 
the amount secured is expressed to be secured to them in * 
shares or distinct sums, in which latter case the implied 
covenant with them shall be deemed to be a covenant ' 
with each severally in respect to the share or distinct 
sum secured to him. 

29. A re-conveyance of a statutory mortgage may be 
made by a deed expressed to be made by way of statutory 
re-coveyance of mortgage, being in the form given in 
Part III. of the Third Schedule to this Act, with such 
variations and additions, if any, as circumstances may 
require. 

The object of ss. 26-29 is to enable mortgages, transfers of mortgage, 
and reconveyances to be made in very short forms. The forms are 
given in the third schedule. They do not readily admit of much altera- 
tion, and will probably be used only in quite simple cases, where proper 
legal advice is dispensed with. 
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VI, — Trust and Mortgage Estates on Death. 

80. — (1.) Where an estate or interest of inheritance, 
or limited to the heir as special occupant, in any tene- 
ments or hereditaments, corporeal or incorporeal^ is vested 
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on any trust, or by way of mortgage, in any person solely, s. so. 
the same shall, on his death, notwithstanding any testa- truot akd 
mentary disposition, devolve to and become vested in his ^^^^^ 
personal representatives or representative from time to Death. 
time, in like manner as if the same were a chattel real mortgage 
vesting in them or him ; and accordingly all the like estates on 
powers, for one only of several joint personal represen* 
tatives, as well as for a single personal representative, 
and for all the personal representatives together, to 
dispose of and otherwise deal with the same, shall belong 
to the deceased's personal representatives or represen- 
tative from time to time, with all the like incidents, 
but subject to all the like rights, equities, and obliga- 
tions, as if the same were a chattel real vesting in them 
or him ; and for the purposes of this section, the per- ' 
sonal representatives, for the time being, of the deceased, 
shall be deemed in law his heirs and assigns, within the 
meaning of all trusts and powers. 
(2.) Section four of the Vendor and Purchaser Act, 37 & 38 Vict. 

1874, and section forty-eight of the Land Transfer Act, gg'^'g^ yj^ 

1875, are hereby repeiJed. c 87. 
(3.) This section, including the repeals therein, applies 

only in cases of death after the commencement of this 
Act. 

This section includes copyliolds which are ** an estate or interest of Copyholds 
inheritance *' in " tenements,** and operates to constitute the executor i>»cluded. 
or administrator devisee of trust and mortgage estates : Be Hughes , 
W. N., 1884, p. 53. Whether as to any particular kind he is such 
devisee will be shewn in the same manner as if there were an actual 
devise. 

The word *' hereditaments ** includes, more clearly than the word Also a panonal 
" land,** a personal inheritance, as an annuity to one " and his heirs.** inheritance. 
(See Go. Lit 2 a, 20 a; Stafford v. Buckley, 2 Yes. Sen. 170; Holder^ 
nesse v. Carmarthen, 1 Brown, C. 0. 377.) Such annuities are some- 
times granted by corporations (Manchester, for instance) charged on 
the borough fund. 

No question as to assent by an executor arises under this section. Noqneition at 
He is put in the pcsition of devisee, and cannot properly convey a to anent 
trust estate except to a duly appointed trustee ; nor does an executor 
generally assent to a bequest of leaseholds held in trust, as he only 
assigns them to a duly appointed trustee ; nor to a bequest of lease- 
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holds in mortgage, ai he retaiDs the legal estate in order to get in and 
receive the money. 

The constitution of the personal representative to be tmstee operates 
like a devise to exclude the heir from being trustee. 

In the case of Be Fining's Trusts, 26 Ch. D. 432, Pearson J. asked 
*' What happens when there is no personal representative ? If the lej^il 
estate does Dot yest in the heir, where is it?" The same might be 
asked as to a term of years. However the rule of law that the free- 
hold cannot be in suspense may make a distinction. This case shews 
that the heir cannot convey the fee as he, if taking, takes only until a 
representative is constituted. 

Executors derive their title from the will, not from the probate, and 
can under this s. convey before probate a legal freehold as well as a 
term held in trust by their testator. Probate is only proof of their 
title. If all the executors die before probate, subsequent letters of 
administration are sufficient proof of that title (Williams on Executors^ 
vol. i., p. 309, 8th ed.). 

It will now be unnecessary, and also useless, to make any devise of 
trust or mortgage estates. Their devolution is assimilated in all respects 
to the devdution of a term of years, which must pass to the personal 
representative. Notwithstanding any devise, the personal representa- 
tive is the person to convey, and is in all cases the ^ heir " and '* assign " 
for the purpose of exercising all trusts and powers. 

On the death of a personal representative a new representative must 
be constituted just as in case of personalty. If the executor of a trustee 
or mortgagee dies and there is no executor to his estate, letters of 
administration must be taken out to the trustee or mortgagee. The 
title to a freehold or copyhold (see Be Hughes^ W. N., 1884, p. 63) 
trust or mortgage estate will in fact be made exactly in the same way 
if it had been a term of years held in trust or m<Migage. 

Though a trust or mortgage estate now passes to the personal repre- 
sentative it must still be conveyed to the tmstees or mortgagees ** and 
their heirs" or ** in fee simple " (see s. 51), in order to give them the 
fee simple. 

The powers of trustees devolve only on those who are specified as 
persons to execute the trust ; and s. 38 carries the power to the survivor 
where the trust is created after 1881. Thus a devise to A. and B. on 
trust to sell, enables A. and B. and also the survivor of them to sell. 
The decision in Osborne v. Bowlett, 13 Gh. D., 774, appears to be an 
authority that the same applies to trusts created before 1882^ but as 
to the actual decision see Be Morton and BaHett, 15 Ch. D. 143. 
Where heirs are not specified, the heir of the survivor could 
not, as it seems (see Be Morton & HaUett), before 1882 have sold, 
though the fee devolved on him, consequently the personal representa- 
tive of the survivor could not now sell : Be Inglehy A Book A ^ 
Norwich Union Company, 13 L. R. Ch. D. (Ireland) 326. If the 



CONVBTANCINa AND LAW OF PBOPEBTY ACT: 83 



devise ie '^ to A. and B. and their heirs on tmet to sell," or to A. and B. 
in fee simple upon trust '^ that they and their heirs," or '* exeontors or 
administrators," or ''the tmstees or trustee for the time heing" (Be 
Morton and ffaUett) "shall sell," then under s. 30 the personal 
representative of the survivor can selL The effect of s. 30 is that there 
cannot now he any " assign " of a trust estate by means of a devise. 
The only " assign " is a trustee duly appointed, and s^ 31 (5) gives him 
all the powers of an original trustee, so that it is unnecessary now to 
spedjfy asBigns in order to enable them to execute the trust. 

Where there is a valid contract binding on both vendor and pur- 
chaser, and at the vendor's death, either he has made out his title 
according to the contract, or the purchaser has accepted the title how- 
ever bad, the vend(»: is a trustee for the purchaser (LysagM v. Edtoardsy 
2 CL D. 506, 507), and this section applies. 

This section renders obsolete, as regards persons dying after 1881, 
all the decisions as to what words pass trust and mortgage estates, 
and as to whether the trusteeship passes to the devisees of trust estates, 
discussed in 1 Jarm. Wills, p. 709 et seq, 4th ed. If a testator wishes 
that his trust estates should go to particular persons, he can appoint 
them executors for that special purpose : see Wms. Exors. 387, 8th ed. 

As to the sect, of the Laud Transfer Act, 1875, repealed by this 
sect^ see note to V. & P. A. s . 5, ante. 
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VII. — Tbustees and Exboutobs. 

The following is a summary of the powers conferred on trustees by 
the C. A. , and the provisions relating to trustees and trust estates con- 
tained in that Act, the Y. & P. A., and the C. A., 1882. 
Trustees 
(i.) May under a trust or power of sale, sell, or concur in selling, 
by auction or private contract, together or in lots, &c.: 
G. A.S. 35; 
(ii.) May as vendors or purdiasers adopt the conditions implied in 
« the C. A. (see s. 66 of that Act), or in s. 2 of the Y. & P. A. 

(see s. 3 of that Act) ; i ^ 

(iii) May give receipts : G. A. s. 36 ; 

(ilL) is retrospective, (L) and (ii.) are not, and apply so far as a 
contrary intention is not expressed in the instrument of trust ; 

(iv.) May manage land of an infant, but ia case of a female 
<»ily while she is unmarried, and may apply the income 
thereof for maintenance, education, or benefit, and accumu- 
late surplus : G. A. s. 42 ; 
(v.) May apply in like manner the income of any property in 
which any iniant is interested : G. A. s. 43 ; 
(tv.) and (v.) apply only so far as a contrary intention is not ex- 

Q 2 
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pretted in the inBtramsnt under which the in&nt*B interest arises; 
(v.) is retrospective, (iv.) is not. 

(vi.) Trustees or an executor (but not an administrator) may com- 
pound and compromise, and an executor may pay or allow 
any debt or claim : C. A. s. 37 ; 
(viL) Powers or trusts given to executors or trustees are exercisable 

by the survivors or survivor : C. A. s. 38. 
(vl.) is retrospective, (vii.) is not ; (vL) in regard to trustees, and 
(vii.) in regGird to executors or trustees, apply only if a contrary inten- 
tion is not expressed in the instrument of trust. 

(viii.) A married woman being a bare trusteee of fineeholds or copy- 
holds may convey or surrender them as a feme sole: 
y. & P. A. 8. 6. (This provision is superseded by the 
M. W. P. A., 1882, as to a woman married or becoming a 
trustee after 1882.) 
The C. A. contains also provisions : 

(ix.) For the appointment of new trustees with power to increase 
the number but without any obligation to appoint more 
than one where only one was originally appointed or to fill 
up the original number wheie more than two were origi- 
nally appointed : s. 31 ; 
(x.) For the retirement of a trustee without appointing a successor: 

S.32; 
(xL) For giving trustees appointed by the Court the powers of 

original trustees : s. 33 ; 
(xii.) For vesting the trust property on the appointment of a new 
trustee, or the retirement of a trustee under (x.): s. 34, 
with the exceptions mentioned in suhe. 3 ; 
(xiii.) For the devolution of the trust estate on the personal represen- 
tatives of a sole trustee dying after 1881, notwithstanding 
hifl will : 8. 30 ; 
The C. A., 1882, s. 5 provides 

(xiv.) For the appointment of separate sets of trustees, 
(ix.) to (xi.) and (xiv.) are retrospective ; (xii.) applies only to deeds 
appmnting new trustees or authorizing retirement under s. 32, executed 
after 1881 ; (xiii.) is not retrospective. 

Petitions for the appointment of new trustees ought not to be pre- 
sented where the power given by the following section can be exercised : 
Re Gibbons' Trusts, 30 W. R. 287, W. N., 1882, p. 12. 



Appointment 81.— (1.) Where a trustee, either original or snbeti- 
t''*'ff*rt ^^^ *^^ whether appointed by a Court or otherwise, is 

property, ftc. dead, or rem ains out of the United Kingdom for more 

than twelve months, or desires to be'discharged itom the 
trusts or powers reposed in or conferred on him, or refuses 
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or is unfit to act therein, or is incapable of acting therein, s. 3i. 
then this person or persons nominated for this purpose by xeu^J^ ^^ 
the instrument, if any, creating the trust, or if there is no Exbcutobs. 
such person, or no such person able and willing to act, ~ 

then the surviving or continuing trustees or trustee for 
the time being, or the personal representatives of the last 
surviving or continuing trustee, may, by writing, appoint 
another person or other persons to be a trustee or trustees 
in the place of the trustee dead, remaining out of the 
United Kingdom, desiring to be discharged, refusing or 
being unfit, or being incapable, as aforesaid. 

Tliis section includes the case of disclaimer. After disclaimer, which A disclaiuaing 
relates hack, the person disclaiming is considered as never having heen ^"^^ " * 
a trustee, but up to the time of disclaimer the trust estate remains |^^/ 
vested in him, otherwise there would be nothing to disclaim. The 
estate being vested in him on trust at the moment of disclaimer, he 
necessarily is then a trustee, and is a trustee who refuses. The estate 
passes to him without any express assent, but subject to the right of 
dissenting: see Lewin, 176, 6th ed. ; Smith v. WkeOer, 1 Vent. 128; 
Siggen v. Evans, 6 £11 & Bl. 367, 382. In jyAdhemar v. Bertrand, 
35 Beav. 19, it was assumed that a disclaiming trustee was included in 
the words ** trustee who shall refuse to act " under Lord Cranworth's 
Act, s. 27 ; see also Lewin, 641, 6th ed. A bankrupt trustee is a Bankruptcj ii 
trustee unfit to act : J^e Barker^s Trtuta^ 1 Ch. D. 43. He is bound to unfitness, 
retire if requested, and may be removed under s. 117 of the Bank- 
ruptcy Act, 1869 : Be Adama* Trust, 12 Cb. D. 634 (see now s. 147 of 
the Bankruptcy Act, 1883) ; and a new trustee may be appointed in 
his place under this section. 

In settlements made since Lord Granworth's Act, the form of the where power 
power generally is **that A. B. shall have power to appoint new does not extend 
trustees** without specifying in what oases. Under this form, the toall cases in 
power being unlimited, A. B. will be the ** person nominated for this 
purpose" within the meaning of this section. (See Be Walker and where power 
Eughes' Contract, 24 Gh. D. 698.) But if the power expressly Umited to 
specifies the cases in which an appointment may be made and includes ^^'tain cases. 
only some of the cases mentioued in this section, then as regards the 
remaining cases the done^ of the power is not " the person nominated 
for this purpose ** within this section, and the appointment must be 
made by the surviving or continuing trustee or bis personal repre- 
sentatives (see CecU v. Langdon, 28 Gb. D. 1). This applies whether 
the settlement be made before or after the commencement of this Act. 

A power to ap|)oint new trustees continues, notwithstanding aheua- 
tion by the donee of the power of all his interest (Eardaker v. Moor- 
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Jiausef W. N., 1884, p. 90)» and alio notwithfltaiiding a decree in aa> 
administration action, but then it should be exercised with the sanction 
of the Court : Re Gadd^ Eastwood v. Clark, 23 Ch. D. 134 ; the personal 
representative of a deceased trustee is not bound to exercise it: Be 
Sarah Knighfs Wi% 26 Ch. D. 82. 

The registrars in the Probate Registers have refosed to grant lettew 
of administration merely for the purpose of enabling the power given 
by this section to be exercised where there are no assets. 

A trustee who has made up his mind to retire is not a continuing 
trustee : Travis v. llUngtoorth, 2 Dr. & Sm. 344 ; Be Norris, AUen v. 
NorriSf 27 Ch. D. 333, dissenting from Be Qlenny and Hartley^ 25 Ch. 
D. 611. Nor is he a surviving trustee within the meaning of a power 
given to the surviving trustee, though he is the actual survivor: 
Travis v. Illingworth, vhi sup. 

m 

(2.) On an appointment of a new trustee, the number 
of trustees may be increased. 

This subs, is applicable to the appointment of more than one new 
trustee, as singular imports the plural, see n. to s. 50, infra, 

(3.) On an appointment of a new trustee, it shall not 
be obligatory to appoint more than one new trustee, 
where only one trustee was originally appointed, or to fill 
up the original number of trustees, where more than two 
trustees were originally appointed ; but, except where 
only one trustee was originally appointed, a trustee shall 
not be discharged under this section from his trust unless 
there will be at least two trustees to peform the trust. 

Two existing trustees cannot, under the Trustee Acts, be reappointed 
in the place of themselves and a lunatic trustee, and the practice is not 
altered by this Act, although the word '* new " is not used in subs. 1 : 
Be Aston, 23 Ch. D. 217. 

(4.) On an appointment of a new trustee any assurance 
or thing requisite for Testing the trust property, or any 
part thereof, jointly in the persons who are the trustees^ 
shall be executed or done. 

This subs, must be read in connection with s. 34 (1), infra, render- 
ing a conveyance of the trust property unnecessary on the appointment 
of a new trustee, except in cases within subs. 3 of that s. 

(5.) E?ery new trustee so appointed, as w^ll before 
as after all the trust property becomes by law, or by 
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aasurance, or otherwise, vested in him, shall have the ss. si, 33. 
same powers, authorities, and discretions, and may in all •^BUBTm ahd 
respects act, as if he had been originally appointed a Ezecutobb. 
trustee by the instrument, if any, creating the trust. *~* 

(6.) The provisions of this section relative to a trustee 
who is dead include the case of a person nominated 
trustee in a will but dying before the testator ; and those 
relative to a continuing trustee include a refusing or 
retiring trustee, if willing to act in the execution of the 
provisions of this section. 

The first clause of this snbs. does not enable the personal represents* 
tive of a person nominated a trastee, but dying before the testator, to 
appoint new trustees. Though nominated a trustee, he never became a 
last surviving or continuing trustee within s. 31. 

(7.) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument, if any, 
creating the trust, and shall have effect subject to the 
terms of that instrument and to any provisions therein 
contained. 

Where under an instrument, whether dated before this Act or Contrary in- 
subsequently, a limited power to appoint new trustees is given to a tention. 
specified person, say, in case only of trustees refusing, it is conceived 
that the power given to the surviving or continuing trustee by subs. 
(1) applies to all the other cases there mentioned, and that the omissioa 
to provide for all those cases is not sufficient to shew a contrary 
intention within this subs. (See Cecil v. Langdan, 28 Ch. D. 1.) 

(8.) This section applies to trusts created either before 
or after the commencement of this Act. 

This and the subsequent sections included in Part YII. of this Act 
replace Part III. of Lord Cranworth's Act, which is repealed (see 
second schedule. Part III.). The power to appoint new trustees applies Power 
to all instruments past and future, including those dated before Lord retroipective. 
Granworth's Act, and to which that Act did not apply : see Be Walker 
and Hughee* Contraety 24 Gh. D. 698. 

By the C. A., 1882, s. 6, if^ra^ separate sets of trustees may be Appointment 

appointed for distinct trusts. «^ aepante 

^'^ sets of 

♦ 111 i|4'.pAn, 

82.— (1.) Where there are more than two trustees, if r^j^^^^^^ ^, 
one of them by deed declares that he is desirous of being tmftee. 
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ss. 32, 53. discharged from the trnsty and if his co-tmstees and such 
T&uffTEEs AND ^ther person, if any, as is empowered to appoint trostees, 
£xEcuTOBs. by deed consent to the discharge of the trustee, and to 
the vesting in the co^trustees alone of the trust property^ 
then the trustee desirous of being discharged shall be 
deemed to have retired from the trust, and shaU, by the 
deed, be discharged therefrom under this Act^ without 
any new trustee being appointed in his place. 



On dischargt 
of a truftee 
the others have 
all powen. 



Under thU section the continuing trostees alone will have the 
powers of the original trustees. The due dischai^e of one of several 
trustees leaves the others whole and sole trustees as in case of a dis- 
claimer : Caft V. Bmi^ 5 Hare, 87. If the power be merely personal, 
unconnected with property, for instance to consent to a marriage, it is 
not ft case of trusteeship within these sections, but the power may be 
disclaimed Under G. A. 1882, s. 6. 

(2.) Any assurance or thing requisite for vesting the 
trust property in the continuing trustees alone shall be 
executed or done. 
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This subs, must be read in connection with s. 34 (2), infra^ rendering 
a conveyance of the trust property unnecessary on the retirement of a 
trustee except in cases falling within subs. 3 of that s. 

(3.) This section applies only if and as far as a contrary 
intention is not expressed in the instrument, if any, creat- 
ing the trust, and shall have e£fect subject to the terms of 
that instrument and to any provisions therein contained. 

(4.) This section applies to trusts created either before 
or after the commencement of this Act. 

83. — (1.) Every trustee appointed by the Court of 
Chancery, or by the Chancery Division of the Court, or 
by any other Court of competent jurisdiction, shall, as 
well before as after the trust property becomes by law, or 
by assurance, or otherwise, vested in him, have the same 
powers, authorities, and discretions, and may in all 
respects act, as if he had been originally appointed a 
trustee by the instrument, if any, creating the trust. 

(2.) This section applies to appointments made either 
before or after the commencement of this Act. 
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Thia section r^laoes b. 27 of Lord Granworth's Act, and applies to SS. 33, 34. 
all' instruments past and future. A new trustee appointed by the Court _ 

T&1TSTEE8 AlfD 

under its ordinary jurisdiction in equity could not exercise a legal £xbcutob& 

power, as, for instance, a power of sale in a settlement operating by 

revocation and appointment of uses (see Newman v. Warner^ 1 Sim. Retrospective. 
N.S. 467, 461). To enable a new trustee to exerdse a legal power it -*^ *« exercise 
was necessary that the appointment should be made on petition under ^ ^^^ ^ 
the Trustee Act, 1850 : see s. 33 of that Act. As to trustees appointed 
by the Court of Chancery, see Ld. C.'s Act, s. 27, and Morg. Ch. Ord., 
p. 101 (fi) 6th Ed. It is conceived that under this section a trustee 
appointed by judgment or order in an action simply, and not under the 
Trustee Acts, may validly exerciite legal powers, and that there will be 
no necessity for a petition under those Acts. 

34, — (1.) Where a deed by which a new trustee is VcsUogof 
appointed to perfonn any trust contains a declaration by fn"ew o?**"^ 
the appointor to the effect that any estate or interest in continuing 
any land subject to the trust, or in any chattel so subject, ^ 
or the right to recover and receive any debt or other 
thing in action so subject, shall vest in the persons who 
by virtue of the deed become and are the trustees for 
performing the trust, that declaration shall, without 
any conveyance or assignment, operate to vest in those 
persons, as joint tenants, and for the purposes of the 
trust, that estate, interest, or right. 

This section applies to all deeds executed after the commencement Vesting 

of the Act by which a new trustee is appointed to perform " any trust," declaration 

and is not confined to cases where ihe powers of the Act are exercised. ^Vppoint- 

As singular includes the plural, it also applies where more new trustees ments. 
than one are appointed. The vesting declaration may therefore now 
be used on an appointment of a trustee in the ordinary mode under a 
power in a settlement, and whether the settlement be dated before or 

after the commencement of the Act. It must be by deed and not by Must be by 

writing merely, though the mere appointment of a trustee under s. 31 deed and in 

may be by writing only: and it must be contained in the deed ^®^,^^ 

• A- J- 1. • X' * * appointment 

appumtiDg or dischargmg tne trustee. or discharge. 

Thus as under the old practice a deed will always be necessary where stamp duties 
there is property to transfer, and will be chargeable with stamp duty 
on the appointment and also on the vesting order (JSadgett v. Com- 

miuionen of Inlamd Beuenucy 3 £x. D. 46). In the case of a chose in Chose in 

action notice of asaignment should also be given. action. 

Thp aid of this section is required only for the purpose of vesting a No Testing 

legal interest, . The mere appointment of a new trustee or several new declaration 

trustees in itself operates to vest all equitable interests in the persons '®4°if«d for 
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^ho are the trustees (Dodson v. FoweU, 18 Law Joum. (Oh.) 237), and 
the object of this section is to extend that principle so Sblt as is not 
inconvenient to legal estates and rights. It may, however, be con- 
venient to have the proper declaration in all cases. 

The words ** who by virtue of the deed become and are the trustees 
for peff arming the trust " include the old tnistees as well as the new. 
The new trustees become trustees by virtue of the deed, but do not 
become the trustees for performing the trust, unless they are the sole 
trustees. The new and the old trustees together become the trustees 
for performing the trust But where there are no old trustees, or none 
continuing to act, the new trustees solely become the trustees for per- 
forming the trust 

Gases occur, as where lands are purchased with settlement money, 
in which it may be convenient to have a separate actual conveyance. 
The declaration which effects the vesting of the other property subject 
to the settlement will then omit the property separately conveyed* 
There must be an actual conveyance where the deed does not contain 
an appointment of a new trustee or discharge of a trustee. 

(2.) Where a deed by which a retiring trustee is dis- 
charged under this Act contains such a declaration as is 
in this section mentioned by the retiring and continuing 
trustees, and by the other person, if any, empowered to 
appoint trustees^ that declaration shall, without any con- 
veyance or assignment, operate to vest in the continuing 
trustees alone, as joint tenants, and for the purposes of 
the trust, the estate, interest, or right to which the 
declaration relates. 

(3.) This section does not extend to any legal estate or 
interest in copyhold or customary land, or to land con- 
veyed by way of mortgage for securing money subject to 
the trust, or to any such share, stock, annuity, or pro- 
perty as is only transferable in books kept by a company 
or other body, or in manner prescribed by or under Act 
of Parliament. 

The objects of subs. 3 are to save the rights of the lord as regards 
customary land, to prevent the trusts of the money appearing on the 
title of land mortgaged, and to reserve to companies and other bodies 
the right to require transfers of their stock to be made in the statutory 
form. 

As to property to which the vesting declaration does not apply,^ and 
of which a transfer cannot be obtained, a vesting order will be made : 
Ee EarrUm's SetOement, W. N., 1883, p. 31. 
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*The vesting d«clamtioQ applieit onlj to property vested in the SS. 34, 35. 

retiring trustee. A transfer of property outstanding in any one else 

must be obtained in the ordinary way. £xbcutobs. 

(4.) For purposes of registration of the deed iu any vTmst pro- 
registry, the person or persons making the declaration JJ'^Jj^'** 
shall be deemed the conveying party or parties, and the 
conveyance shall be deemed to be made by him or them 
nnder a power conferred by this Act. 

This subs, makes it necessary to search the deeds register against Register 
any person having power to appoint new trustees as well as i^ainst the searchtM. 
trustees. 

(5.) This section applies only to deeds executed after 
the commencement of this Act. 

35. — (1.) Where a trust for sale or a power of sale of Power for 
property is vested in trustees, they may sell or concur i^]*/ to*8en'by 
with any other person in selling all or any part of the auction, &c ^ 
property, either subject to prior charges or not, and 
either together or in lots, byjpublic auction or by private 
contract, subject to any such conditions respecting^title^ 
or evidence of title, or other matter, as the trustees think 
fit, with power to vary any contract for sale, and to buy 
in at any auction, or to rescind any contract for sale, and 
to re-seU, without being answerable for any loss. 

This 8. merely operates to supply the common form provisions of a 
trust for sale or a power of sale. It did not replace Part I. of Lord 
Oranworth's Act, which was not repealed by this Act, but is now 
repealed by the Settled Land Act, s. 64. 

As to the duty of trustees where trust property is sold along with As to sale of 
other property not subject to the trust : see Bede v. Oake$, 4 D. J. & S. '"*■* property 
505 ; Be Cooper and AUen's Conttxict, 4 Ch. D. 802. The trustees othef proMrty. 
must exerdse their powers in a reasonable manner : Dunn v. Flood, 
25 Ch. D. 629, affirmed, W. N., 1885, p. 9. 

(2.) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument creating 
the trust or power, and shall have effect subject to the 
terms of that instrument and to the provisions therein 
contained. 

(3.) This section applies only to a trust or power 
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ss. 35, 36, 37. created by an instniment ooming into opeiation after the 
TRUffTEEB AST) Commencement of this Act. 



EXECUTOBS. 



A sufficient trust for sale may now be created by using the words 

in traUw «f ** ^^^ ^^^^^ ^ ^^^ ^® ""^ premises," and a suffident power of sale 
by using the words " with power to sell the said premises^" without 
more. 
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36. — (1.) The receipt in writing of any trustees or 
trustee for any money, securities, or other personal pro- 
perty or effects payable, transferable, or deliverable to 
them or him under any trust or power shall be a sufficient 
discharge for the same, and shall effectually exonerate 
the person paying, transferring, or deliyering the same 
from seeing to the application or being answerable for 
any loss or misapplication thereof. 

(2.) This section applies to trusts created either before 
or after the commencement of this Act. 

This section replaces and is more compreheusive than s. 29 of Lord 
Granworth's Act, which was confined to money payable under trusts 
or powers created after the passing of that Act (s. 34). Tbe power to 
give receipts conferred by 22 & 23 Vict. o. 35, s. 23, had a similar 
limited operation. 

Where trustees for sale, having no express power to give receipts, 
liad sold to a railway company, the power giveu by this Act was held 
to apply, and the purchase-money, which had been paid into Court, 
was ordered to be paid to them without serving the cestuU que trust : 
Be Thomas's Settlement, W. N., 1882, p. 7. 

37. — (1.) An executor may pay or allow any debt or 
claim on any evidence that he thinks sufficient. 

(2.) An executor, or two or more trustees acting to- 
gether, or a sole acting trustee where, by the instrument, 
if any, creating the trust, a sole trustee is authorized to 
execute the trusts and powers thereof, may, if and as he 
or they think fit, accept any composition, or any security, 
real or personal, for any debt, or for any property, real or 
personal, claimed, and may allow any time for payment 
of any debt^ and may compromise, compound, abandon, 
submit to arbitration, or otherwise settle any debt, 
account, claim, or thing whatever relating to the testator's 
estate or to the trust, and for any of those purposes ma^ 
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enter into, give, execute, and do such agreements, instm- ss. 87, 38, 39. 
ments of composition or arrangement, releases, and other TBomn ahd 
things as to him or them seem expedient, without being Kxbcutobs. 
responsible for any loss occasioned by any act or thing so 
done by him or them in good faith. 

(3.) As regards trustees, this section applies only if and 
as far as a contrary intention is not expressed in the in- 
strument, if any, creating the trust, and shall have effect 
subject to the terms of that instrument and to the pro- 
visions therein contained. 

(4.) This section applies to executorships and trusts 
constituted or created either before or after the com- 
mencement of this Act. 

This section does not apply to an admlDistintor, who might be merely Dms not mpf\j 

a creditor, or some one not necessarily a proper person to be invested to an adminit- 

with such large powers; see Be Clay and TeUey^ 16 Gh. D. 3. tt^^t. 

It is oonoeived that where there are two or more trustees they must Two or mora 

all act together under this section, except in trusts of a public character tnutaes most 

or where there is a special authority enabling the majority to bind the ^ ^ ^^' 
minority : see Lewin on Trusts, 228, 6th ed. 

38. — (1.) Where a power or trust is given to or vested Powers to two 
in two or more executors or tmstees jointly, then, unless «xecutori or 
the contrary is expressed in the instrument, if any, trusteot. 
creating the power or trust, the same may be exercised or 
performed by the survivor or survivors of them for the 
time being. 

(2.) This section applies only to executorships and 
trusts constituted after or created by instruments coming 
into operation after the commencement of this Act. 

Compare the Act 21 Hen. Yin. c. 4. 

This section removes any diffigulty as to whether one surviving Ai to snnriror 
executor can sell under a devise to executors to sell (see Sug. Powers, of «x®oaton 
126 et aeq.^ 8th ed.) ; but it does not affect the rule that a power to 
two or more by name, who are not executors, being a personal power, 
wiU not survive (Sug. Powers, 128, 8th ed.). 



VnL — Mabbied Women. mabried 

Women. 

89,— ^1.) Notwithstanding that a married woman is — - 
restrained from anticipation, the Court may, if it thinks conrt to bind 
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fit, where it appears to the Court to be for her benefit, bj 
judgment or order, with her consent, bind her interest in 
any property. 

(2.) This section applies only to judgments or orders 
made after the commencement of this Act. 

Before tliis Act the Court had no power to bind the interest of a 
married woman who was restrained from anticipation, however bene- 
ficial it might be to her to do so : see BMnson v. Wheelwright, 21 
Beav. 214 ; 6 D. M. A; G. 535 ; Tunaud v. Tvaaaud, 9 Ch. D. 375, 
per James, L.J. ; SmiHh y. Lucae^ 18 Ch. D. 531. 

Applications under this section must be made by summons in 
Chambers, s. 69 (3), jx>s^, and not by petition : Re lAUtoalPa Settiementf 
30 W. R. 243, W. N., 1882, p. 6. 

See on the intention of this section, Tamplin y. MiUer, W. N., 
1882, p. 44 ; i2e TTofrm's SetOefMni, 52 L. J. Ch. 928, W. N., 1883, 
p. 125 ; and see Orders made under this section in ex-parte ThompBon^ 
W. N., 1884, p. 28 ; Sedgwick v. Thomas, 48 L. T. 100 ; Musgrave v. 
Sandeman, ib. 215 ; and Be FloocTs Trusts, IIL. R Ch. D. (Ireland) 
355; bat refused in Be Warren^s SetUemeni, vln sup., and in Be 
WheaOey, Smith v. Spence, 27 Ch. D. 606. 

The consent of a married woman under this section need not be 
ascertained by a separate examination : Hodges v. Hodges, 20 Ch. D. 749. 

40. — (1.) A married woman, whether an infant or not» 
shall by virtue of this Act have power, as if she were 
onmarried and of full age, by deed, to appoint an 
attorney on her behalf for the purpose of executing any 
deed or doing any other act which she might herself exe- 
cute or do; and the provisions of this Act relating to 
instruments creating powers of attorney shall apply 
thereto. 

(2.) This section applies only to deeds executed after 
the commencement of this Act 

This section when originally inserted had more special reference to 
the clauses struck out in the House of Commons enabling married 
women to convey by deed simply without acknowledgment An 
acknowledged deed is necessarily incapable of being executed by attorney, 
but under this section a power of attorney will be effectual as r^rds 
all other deeds or acts capable of being executed or done by a married 
woman. 

For further provisions as to powers of attorney, see ss. 46-48, and 
C. A., 1882, 88. 8, 9, post ; and see s. 50, jn»^, enabling a married woman 
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to convey freehold land, as defined by 8. 2 (ii.), antct and choses in SS. 40, 41, 42. 

action to her husband alone or jointly with another person ; and see 

C. A., 1882, 8. 7, po$t^ SB to acknowledgment of deeds by married women. 
women. — 

IX.— Infants. ihfasts. 

41. Where a person in his own right 'seised of or en- saiwandieaiei 
titled to land for an estate in fee simple, or for any lease- fn he^aif of 

,-,. . •/»ii-iiiii iniant owner. 

hold interest at a rent, is an infant, the land shall be 40&4iVict. 
deemed to be a settled estate within the Settled Estates ^ ^^' 
Act, 1877, 

This section enables the Court for the benefit of an infant to sell his Sale of infant's 
fee simple estate, not only where he has acquired it under s settlement . ^^ ^^ 
(see definition of " settlement " in the Settled Estates Act, 1877), but *""^ *' 
also where it has come to him by descent or devise in fee. Before this 
Act the Court had no authority to sell the real estate of an infant upon 
the mere ground that a sale would be beneficial (see Calvert ▼. Gocffre^t 
6 Beav. 97 ; and cases cited, Dart, Y. & P. 1223 («), 6th ed.). 

It also enables the Court to authorize leases and sales of the infiint's Leases and sales 
land of every tenure, and it is conceived that the guardians of an °^ »»»»n* • l^^^d 
infant may under this section, and ss. 46 and 49 of the Settled Estates 
Act, 1877, grant leases for twenty-one years of the infant's land with- 
out the authority of the Court. As to the power of the Court to 
authorize leases of infant's land under 11 Greo. 4 and 1 Will. 4, c. 65, 
see Simpson on Infants, p. 334, and Be Letcl^ord, 2 Ch. D. 719. 

All the powers of the Settled Estates Act, 1877, may be executed by 
the guardians on behalf of the infant (s. 49). 

In Be Liddea, LiddeUy. Lidddl, 31 W. R. 238, W. N., 1882, p. 183, 
property was devised to the sons and daughters of a testator succesdvely 
on their attaining the age of twenty-one years, and in default of any 
son or daughter to the testator's brother, who was of age. On the 
petition of the sons and daughters, two of whom were infants, asking a 
sale, it was held that the estate came within this section, notwithstanding 
the gift over. 

Leases, sales, A;c., of land to which an infant is absolutely entitled 
may now be effected under the Settled Land Act, 1882 : see ss. 59, 60. 

42. — (1.) If and as long as any person who would but Management 
for this section be beneficially entitled to the possession y^^elpt ^d 
of any land is an infant, and being a woman is also un- application 
married, the trustees appointed for this purpose by the dni?^™* 
settlement, if any, or if there are none so appointed, then minority. 
the persons, if any, who are for the time being under the 
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settlement trustees with power of sale of the settled land, 
or of part thereof, or with power of consent to or approval 
of the exercise of snch a power of sale, or if there are 
none, then any persons appointed as trustees for this 
purpose by the Court, on the application of a guardian or 
next friend of the infant, may enter into and continue in 
possession of the land ; and in every such case* the sub- 
sequent provisions of this section shall apply. 

The word ''aettlement" includes all settlemeats by wbatever in- 
strument made, whether deed, will, writing, or Act of Parliament; 
this is clear from subs. 7, which refers to the instroment bj which 
the settlement is made, and from the definition of ** instrument," 
8. 2 (xiii.). 

This section includes the case where an infant takes by descent, 
also where the legal estate is vested in trustees upon trust to pay the 
rents and profits to an infant. By s. 2 (iii.) possession includes receipt 

of income, and income includes rents and profits. 

• 

(2.) The trustees shall manage or superintend the 
management of the land, with full power to fell timber 
or cut underwood firom time to time in the usual course 
for sale, or for repairs or otherwise, and to erect, pull 
down, rebuild, and repair houses, and other buildings and 
erections, and to continue the working of mines, minerals, 
and quarries which have usually been worked, and to 
drain or otherwise improve the land or any part thereof, 
and to insure against loss by fire, and to make allowances 
to and arrangements with tenants and others, and to de- 
termine tenancies, and to accept surrenders of leases and 
•tenancies, and generally to deal with the land in a proper 
and due course of management ; but so that, where the 
iufSemt is impeachable for waste, the trustees shall not 
commit waste, and shall cut timber on the same terms 
only, and subject to the same restrictions, on and subject 
to which the infant could, if of full age, cut the same. 

(3.) The trustees may from time to time, out of the 
income of the land, including the produce of the sale of 
timber and underwood, pay the expenses incurred in the 
management, or in the exercise of any power conferred 
by this section, or otherwise in relation to the land, and 
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all outgoings not payable by any tenant or other person, ^^" 
and shall keep down any annual sum, and the interest of Ikfants. 
any principal sum, charged on the land. '- 

Where, subject to certain trusts, an infant is absolutely entitled to Mortgage for 

the beneficial interest in land» the legal estate being in trustees, the infantVpro- 

Gourt has jurisdiction to direct the raising by mortgage of money for pertj. 
repairs : Jackson v. Talba^ 21 Oh. D. 786. 

(4.) The trustees may apply at discretion any income 
which, in the exercise of such discretion, they deem 
proper, according to the in&nt's age, for his or her main- 
tenance, education, or benefit, or pay thereout any money 
to the infant's parent or guardian, to be applied for the 
same purposes. 

The power in this subs, and in s. 43 (i.) to pay income to the parent P*y™«»* of 

or guardian for the infant's maintenance, education, or benefit, neces- parent or 

sarily implies a power for the parent or guardian to give receipts, and guardian. 

exempts a person paying from seeing to the application of the money, 

just as a like power to trustees is necessarily implied where they are 

directed to sell land and divide the proceeds amongst infants (Sowarsby 

V. Lacy, 4 Mad. 142; Lavender v. Stanton, 6 Mad. 46). Where Maintenance 

while father 
the father is living the amount to be allowed for the maintenance is ^^y^^ 

in the discretion of the trustees : Wilson v. Turner^ 22 Gh. D. 521. 

But a trustee who is also one of two guardians cannot discharge himself 

from his duty as guardian by payment of the income to his co-guardian ; 

srrict voucher of items is not required, but a proper sum will be 

allowed : Be Evans, Welch v. ChanneU, 26 Gh. D. 58, 63. 

(5.) The trustees shall lay out the residue of the in- 
come of the land in investment on securities on which 
they are by the settlement, if any, or by law, authorized 
to invest trust money, with power to vary investments ; 
and shall accumulate the income of the investments so 
made in the way of compound interest, by from time to 
time similarly investing such income and the resulting 
income of investments ; and shall stand possessed of the 
accumulated fund arising from income of the land and 
from investments of income on the trusts followmg 
(namely) : 

The following are securities authorized by law for investment by What inve«t- 
, , ments of trust 

trustees, n imely , - ^^^^^ ^^^^^ 

1. Gomsolidated 3 per cent Annuities. riied by law. 

H 



Imfantb. 
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S. 42. 2. Real securifcies in the United Kingdom, or rtock of tlie Bank of 

England or Ireland, if not expressly forbidden : 22 & 23 Vict, 
c. 35, s. 32 ; 23 & 24 Vict. c. 38, s. 12 ; real securities in Eng- 
land or Wales, proper for investment by trustees, being first 
mortgages of fee simple or copyhold lands, and in Ireland first 
mortgages of fee simple lands, or of leaseholds for lives at a 
head rent perpetually renewable, and also of lands held under 
fee farm grants made pursuant to 12 & 13 Vict, c 105, and 
31 & 32 Vict, a 62. 

3. East India stock . created under Acts passed before the 20th 
August, 1867 (30 & 31 Vict. c. 132, s. 1), and under subsequent 
Acts, 32 & 33 Vict, c 106 ; 36 & 37 Vict. c. 32 ; 37 & 38 Vict, 
c. 3; 40 & 41 Vict. c. 51; and 42 & 43 Vict. c. 60; stock 
created for th? purpose of the East India Railway Purchase Act, 
1879, and deemed to be East India Stock (42 & 43 Vict, c 43, 
8. 9) ; and securities the interest of which is guaranteed by Par- 
liament (30 & 31 Vict. c. 132, s. 2), if not expressly forbidden. 

4. Reduced and New £3 per cent, and £2 10s. per cent. Gk)vemment 
Annuities and Exchequer Bills, in cases where trustees can 
invest in Grovernment or Parliamentary securities (23 & 24 
Vict, c 38, 8. 11, and R. S. C. 1883, Or. xxii. r. 17). 

5. £2 15<. and £2 lOs. per cent, annuities, where there is power to 
invest in Consolidated or Reduced or New £3 per cent. Annuities : 
47 and 48 Vict. c. 23, s. 6 (6). 

* 6. Stock of the Metropolitan Board of Works where not forbidden, 
and where Oovemment securities are authorized : 34 & 35 Vict, 
c. 47, s. 13. 

7. Debenture stock of companies whose mort,c^es or bonds are 
authorized as an investment, unless the contrary is expressed : 
34 & 35 Vict. c. 27. 

8. Debentures issued under the Mortgage Debenture Act, 1865 (28 
& 29 Vict. c. 78), as amended by 33 A; 34 Vict. c. 20,*in cases 
where trustees can invest in the shares, stock, mortgages, bonds, 
or debentures of companies incorporated by or acting under an 
Act of Parliament. 

9. Securities of the Government of the Isle of Man created under 
43 & 44 Vict. c. 8, where trustees can invest in Colonial Grovern- 
ment securities. 

10. Charges under the Improvement of Land Act, 1864, or mortgages 

thereof, where trustees are authorized to invest in real securities : 

27 & 28 Vict. c. 114, s. 60. 

The special Acts of many local authorities and corporations contain 

an express provision authorizing their debentures or stock to be taken 

by trustees. In all settlements therefore where such debentures or 

stock arc not intended to be authorized, the investments should be 

directed tc be made m specified securities *' and not otherwise." 
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(i.) If the infant attains the age of twenty-one years, s. 42, 
then in trust for the infant ; IvwIsts, 

(ii.) If the infant is a woman and marries while an 

infant, then in trust for her separate use, inde- 
pendently of her husband, and so that her 
receipt after she marries, and though still an 
infant, shall be a good discharge ; but 
(iii.) If the infant dies while an infant, and being a 
woman without having been married, then, 
where the inf&nt was, under a settlement, tenant 
for life, or by purchase tenant in tail or tail male 
or tail female, on the trusts, if any, declared of 
the accumulated fund by that settlement ; but 
where no such trusts are declared, or the infant 
has taken the land from which the accumulated 
fund is derived by descent, and not by purchase, 
or the infant is tenant for an estate in fee 
simple, absolute or determinable, then in trust 
for the infa!Qt's personal representatives, as part 
of the infant's personal estate ; 
but the accumulations, or any part thereof, may at any 
time be applied as if the same were income arising in the 
then current year. 

(6.) Where the infant's estate or interest is in an un- 
divided share of land, the powers of this section relative 
to the land may be exercised jointly with persons entitled 
to possession of, or having power to act in relation to, the 
other undivided share or shares. 

(7.) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument under 
which the interest of the infant arises, and shall have 
effect subject to the terms of that instrument and to the 
provisions therein contained. 

(8.) This section applies only where that instrument 
comes into operation after the commencement of this Act. ' 

This section goes somewhat beyond what can be done by deed. The How fkr thii 

trust extends over the minoiity of a tenant in tail by descent, as well as section agrees 

the minority of a tenant in tail by purchase, which in a deed or will ^jl^ *^® ^"*^ 
would be a void trust (see 1 Jarman, 274, 4th ed.) To this there is 

H 2 
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8S. 42, 43. practically no objection, as the same accumulation would take place 

by operation of law or under the direction of the Court in an adminia- 

I NFAMT B. tration action. Under subs. 6 the trust for disposal of the proceeds of 

accumulation is strictly confined within what could be done by deed 

or wilL 

Application 43. — (1.) Where any property is held by trustees in 

of inoomrof ^'^^^ ^^^ *"^ infant, either for life, or for any greater 
property of interest, and whether absolutely, or contingently on his 
maintenance, attaining the age of twenty-one years, or on the occur- 
^ rence of any event before his attaining that age, the 

trustees may, at their sole discretion, pay to the infEint's 
parent or guardian, if any, or otherwise apply for or to- 
wards the infant's maintenance, education or benefit, the 
income of that property, or any part thereof, whether 
there is any other fund applicable to the same purpose, 
or any person bound by law to provide for the infant's 
maintenance or education, or not. 

Does not apply This s. does not apply to property thd* vesting of which is or may 

» where resting ^ postponed beyond the age of twenty-one years : Judkitu* TrustSj 

\ ^ " * 25 Ch. D. 743. In all such cases where the vesting is so postponed, 

^ maintenance, education, and accumulation clauses are still necessary. . 

As to the implied power of the parent or guardian to give receipts 

for income, see n. to s. 42 (4). 

(2.) The trustees shall accumulate all the residue of 
that income in the way of compound interest, by invest- 
ing the same and the resulting income thereof from time 
to time on securities on which they are by the settle- 
ment, if any, or by law, authorized to invest trust money, 
and shall hold those accumulations for the benefit of the 
person who ultimately becomes entitled to the property 
from which the same arise ; but so that the trustees may 
at any time, if they think fit, apply those accumulations, 
or any part thereof, as if the same were income arising in 
the then current year. 

Past mainten- Under this and the preceding subs, trustees may apply past ac- 
^^^^ cumulations in payment of past maintenance: Be Fitts* SetUement^ 

Collins V. Pitts, W. N., 1884, p. 225. 
Fand vested Accimiulations of income of property vested, but subject to be 

subject to bo divested on death under twenty-one, have been held to be part of the 

infant's estate on his dying under that age: He Buckley's £st<Uef22 
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Ch. D. 583 (decided on 8. 26 of 23 and 24 Vict. c. 145, tlie latter clanse s. 43. 

of which is the same as in this subs.). This, however, seems directly 

contrary to the wording of the section, which expressly gives the ^y^NTS. 

accwnalations to the person who ultimately becomes entitled to the 
capital, and puts the income of a contingent fund (where it produces 
income) a^d of a vested fund on the same footing. 

For investments of trust money authorized by law, see n. to s. 42 
(5), supra, 

(3.) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument under 
which the interest of the infant arises, and shall have 
effect subject to the terms of that instrument and to the 
provisions therein contained. 

A direction to accumulate the income of shares given to in&nts «Coiiinry 
contingently on attaining twenty-one, and to pay the same to them as direction.!* 
and when their presumptive shares become payable, is not a contrary 
direction excluding the operation of this section : Be ITiatcher's Trtuta, 
26 Ch. D. 426. 

(4.) This section applies whether that instrument 
comes into operation before or after the commencement 
of this Act. 



ut 



Under s. 26 of Lord Cranworth's Act, the expression income to which Appiieb 
such infimt ^ may be entitled " was held to mean " may be or become casei only 
entitled," so as to include income accruing on a fund to which an ^"*'* -"tiT^™* 
in£Emt was contingently entitled (Be GotUm^ 1 Ch. D. 232), but where capital. 
DO income was accruing before the contingency the section did not 
apply {Re George, 5 Ch. D. 837). The same holds good imder this 
section of this Act : Re Jttdkins' Tnists, 25 Ch. D. 743 ; Re Dickson^ 
E%a V. Grant, 28 Ch. D. 291, affirmed W. N., 1885, p. 53. 

In the case of a pecuniary legacy to an infant contingent on his 
attaining twenty-one, and carrying interest in the meantime, the 
executors are boimd to set it apart and would but for this section 
accumulate the whole income. The effect of this section is that, in 
the absence of any direction to the contrary, if the infant dies under 
twenty-one the residuary legatee takes only the accumulations repre- 
senting the residue of the income not applied under it. On the other 
hand if no interest is payable on the legacy till the infant attains 
twenty-one, there is no income to which the section can apply, and 
the residuary legatee takes the income of the residue without deduc- 
tion till the legacy becomes vested. The short effect of the section 
seems capable of being stated thus : Where the income will go along 
with the capital if and when the capital vests, then the income is 
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SS. 43, 44. applicable under the section for the benefit of the infant, otherwise 

not. 

* S. 42 authorizes the application of the rents and profits of land as 

Difference defined by s. 2 (IL) for the maintenance, education, or benefit of an 

between as. 42 infant only where the instrument under which the interest of the 
and 43 

infant arises comes into operation after 1881, but s. 43 applies to any 

property as defined by s. 2 (i.), whether the instrument comes into 

operation after 1881 or not. 



Rentcharoes 

AND OTHER 

Annual Sums. 

Remedies for 
recovery of 
annual sums 
charged on 
land* 



X. — Bentcharges and other Annual Sums. 

44. — (1.) Where, a person is entitled to receive out of 
any land, or out of the income of any land, any annual 
sum, payable half-yearly, or otherwise, whether charged 
on the land or on the income of the land, and whether 
by way of rentcharge or otherwise, not being rent inci- 
dent to a reversion, then, subject and without prejudice 
to all estates, interests, and rights having priority to the 
annual sum^ the person entitled to receive the same shall 
have such remedies for recovering and compelling pay- 
ment of the same as are described in this section, as far 
as those remedies might have been conferred by the 
instrument under which the annual sum arises, but not 
farther. 

(2.) If at any time the annual sum or any part thereof 
is unpaid for twenty-one days next after the time ap- 
pointed for any payment in respect thereof, the person 
entitled to receive the annual sum may enter into and 
distrain on the land charged or any part thereof, and 
dispose according to law of any distress found, to the 
intent that thereby or otherwise the annual sum and all 
arrears thereof, and all costs and expenses occasioned by 
non-payment thereof, may be fully paid. 

(3.) If at any time the annual sum or any part thereof 
is unpaid for forty days next after the time appointed for 
any payment in respect thereof, then, although no legal 
demand has been made for payment thereof, the person 
entitled to receive the annual sum may enter into pos- 
session of and hold the land charged or any part thereof, 
and take the income thereof, until thereby or otherwise 
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the annual sum and all arrears thereof due at the time s. U. 
of his entry, or afterwards becoming due during his rentchIboes 
continuance in possession, and all costs and expenses , ^^^ other 

occasioned by non-payment of the annual sum, are fully 

paid ; and such possession when taken shall be without 
impeachment of waste. 

(4.) In the like case the person entitled to the annual 
charge, whether taking possession or not, may also by 
deed demise the land charged, or any part thereof, to a 
trustee for a term of years, with or without impeachment 
of waste, on trust, by mortgage, or sale, or demise, for all 
or any part of the term, of the land charged, or of any 
part thereof, or by receipt of the income thereof, or by 
all or any of those means, or by any other reasonable 
means, to raise and pay the annual sum and all arrears 
thereof due or to become due, and all costs and expenses 
occasioned by nonpayment of the annual sum, or in- 
curred in compelling or obtaining payment thereof, or 
otherwise relating thereto, including the costs of the 
preparation and execution of the deed of demise, and 
the costs of the execution of the trusts of that deed; 
and the surplus, if any, of the money raised, or of 
the income received, under the trusts of that deed shall 
be paid to the person for the time being entitled to the 
land therein comprised in reversion immediately ex- 
pectant on the term thereby created. 

(5.) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument under 
which the annual sum arises, and shall have effect subject 
to the terms of that instrument and to the provisions 
therein contained. 

(6.) This section applies only where that instrument 
oomes into operation after the commencement of this Act. 

This section gives the remedy ordinarily inserted in settlements and How agrees 
wills, for enforcing payment of a rentcbarge, except that instead of a ^i^h usual 
term, power only is given to limit a term. No more seems required, ^""* 
the remedy by means of a term is rarely wanted, and if wanted the 
term can be created. Where by reason of a lease being prior in date to Why a term is 
the limitation of a rentchaige, or being granted under a power in a ^^^^'^^J' 
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SS. 44, 45. settlement or will which gives it priority to a rentchai^, the lessee's 

title is paramount to the rentcbarge, the remedy by distress is not 

AND OTHER *vJ^ilal>l©> ^^^ lessee being only liable to pay his rent, and this rent is 

Annual Sums, only payable to the reversioner. Hence the necessity for a power to 

create a term. 

Redemption of 45. — (1.) Where there is a quit-rent, chief-rent, rent- 
other'pe" charge, or other annual sum issuing out of land (in this 
petuai charges, section referred to as the rent), the Copyhold Commis- 
sioners shcJl at any time, on the requisition of the owner 
of the land, or of any person interested therein, certify 
the amount of money in consideration whereof the rent 
may be redeemed. 

(2.) Where the person entitled to the rent is abso- 
lutely entitled thereto in^fee simple in possession, or is 
empowered to dispose thereof absolutely, or to giye an 
absolute discharge for the capital value thereof, the 
owner of the land, or any person interested therein, may, 
after serving one month's notice on the person entitled to. 
the rent, pay or tender to that person the amount certi- 
fied by the Commissioners. 

(3.) On proof to the Commissioners that payment or 
tender has been so made, they shall certify that the rent 
is redeemed under this Act ; and that certificate shall be 
final and conclusive, and the land shall be thereby abso- 
lutely freed and discharged from the rent. 

(4.) Every requisition under this section shall be in 
writing; and every certificate under this section shall 
be in writing, sealed with the seal of the Commis* 
sioners. 

(5.) This section does not apply to tithe rentcharge, or 
to a rent reserved on a sale or lease, or to a rent made 
payable under a grant or licence for building purposes, or 
to any sum or payment issuing out of land not being 
perpetual. 

(6.) This section applies to rents payable at, or created 
after, the commencement of this Act. 

(7.) This section does not extend to Ireland. 

Tbe Copyhold Commissioners are now called the Land Commissioners 
for England (Settled Land Act, 1882, 45 & 46 Vict, c 38, s. 48). 
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This section gives power to an owner to pnrchase up certain per- SS. 45, 46, 47. 

petual rents issuing out of his land. It applies only where there 

is a person seised in fee simple of the rent,* or ahle (as in case of ^^^ other 
trustees with a power of sale) to give a discharge for the purchase* Annual Sums. 
money, or (as in case of a tenant for life) to procure under the Settled """" . 

Land Act such a discharge, and will have a limited operation. There proy^dinff '^r 
is difficulty in any other case on account of the expense of dealing with rents of limited 
the purchase-money, generally small. Perhaps hereafter some means o^i^^n. 
may be found of enabling a landowner to purchase up and extinguish all 
rents including tithe rentcharge. 

The rents referred to io this section, except a perpetual rentcharge or 
annuity, are incidents of tenure, and would not be incumbrances 
within s. 5. 

The entire expense of redeeming the rent necessarily falls on the On whom 
person redeeming. He has to procure the certificate . of the Land •*P<*'*** '•^^•« 
Commissioners as to the amount to be paid, and as to pajrment or 
tender of that amount. The person entitled to the rent has nothing to 
do except to receive the redemption money* 



XI. — Powers op Attobney* powebs o» 

46. — (1.) The donee of a power of attorney may, if lie 

thinks fit, execute or do any assurance, instrument, or under power 
thing in and with his own name and signature and his ^^ attorney. 
own seal, where sealing is required, by the authority of 
the donor of the power ; cmd every assurance, instrument, 
and thing so executed and done shall be as effectual in 
law, to all intents, as if it had been executed or done by 
the donee of the power in the name and with the signa- 
ture and seal of the donor thereof. 

(2.) This section applies to powers of attorney created 
by instruments executed either before or after the com- 
mencenent of this Act. 

This section had especial reference to clauses which were struck out 
of the Bill in the House of Commons, but which are now embodied in 
the G. A., 1882, ss. 8 and 9. 

Under this section the execution after 1881 of an instrument by an 
attorney in his own name will not be invalid. It is not necessary, 
though it is proper, to express that he executes as attorney, or on behalf 
of his principal, or to use words to the like effect. 

47. — (1.) Any person making or doing any payment Payment by 
or act, in good faith, in pursuance of a power of attorney, pow^^^ithout 
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SS. 47, 48. 

Powers of 
Attorhet. 

notice of • 
death, &c., 
good. 



shall not be liable in respect of the payment or act by 
reason that before the payment or act the donor of the 
power had died or become lunatic, of unsound mind, or 
bankrupt, or had revoked the power, if the fact of death, 
lunacy, unsoundness of mind, bankruptcy, or reyocation 
was not at the time of the payment or act known to the 
person making or doing the same. 

(2.) But this section shall not affect any right against 
the payee of any person interested in any money so paid ; 
and that person shall have the like remedy against the 
payee as he would have had against the payer if the pay- 
ment had not been made by him. 

(3.) This section applies only to payments and acts 
made and done after the commencement of this Act. 

As to com- This section is supplementar f to 22 & 23 Vict. c. 35, s. 26, which . 

P^®^*°g applied only to trustees, executors, and administrators, 

power of Further provision is made for powers of attorney hy ss. 8 and 9 of 

attorney under the C. A., 1882. . It is still necessary for a purchaser taking a con- 
^^^ '* veyance imder power of attorney not made in accordance with that 

Act, to ascertain that the principal Ib alive at the time of execution of 
the conveyance. But this section seems to enahle the attorney to give 
a valid discharge for the purchase-money, so that where the ccmtract is 
hinding on the vendor, the purchaser would ohtain a good equitable 
title. The legal estate would remain outstanding, but a conveyance 
could be obtained from the personal representatives under s. 4 or s, 30 
of this Act. Notwithstanding this section, it will be best still to 
continue the old practice of depositing or retaining the purchase-money 
nntil it is ascertained that the vendor survived the date of execution 
by his attorney, unless the power can be and is made absolutely irre- 
vocable under s. 8 of C. A., 1882, or made irrevocable for a specified 
period under s. 9 of that Act, and in the latter case the execution by 
the attorney must be within the specified period. 



Deposit of 

original 

instruments 

creating 

powers of 

attorney. 



48. — (1.) An instrument creating a power of attorney, 
its execution being verified by affidavit, statutory de- 
claration, or other sufficient evidence, may, with the 
affidavit or declaration, if any, be deposited in the Central 
Office of the Supreme Court of Judicature. 

(2.) A separate file of instruments so deposited shall 
be kept, and any person may search that file, and inspect 
every instrument so deposited, and an office copy thereof 
shall be delivered out to him on request 
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(3.) A copy of an instrument so deposited may be pre- ss.48, 49. 
sented at the office, and may be stamped or marked as an ^oymaa or 
office copy, and when so stamped or marked shall become ArroRNEr. 
and be an office copy. 

(4.) An office copy of an instrument so deposited shall 
without further proof be sufficient evidence of the con- 
tents of the instrument and of the deposit thereof in the 
Central Office. 

(5.) General Bules may be made for purposes of this 
section, regulating the practice of the Central Office, and 
prescribing, with the concurrence of the Commissioners 
of Her Majesty's Treasury, the fees to be taken therein* 

See Rule under this section, in/ray p. 175. 

(6.) This section applies to instruments' creating 
powers of attorney executed either before or after the 
commencement of this Act. 

Where a person upon going abroad, or for any other reason, gives a 
general power of attorney, there is always a difficulty in secnring its 
production for the benefit of those whose rights depend on an exercise 
of the power, the original document being necessarily retained for sub- 
sequent use. Und^ this section the original may be deposited, and 
may be inspected at any time by all persons interested, and an office 
copy may be obtained. 



XII. — Construction and Effect of Deeds and construction 

X AND Effect 

OTHER Instruments. of deeds and 

49. — (1.) It is hereby declared that the use of the strumenis, 
word " grant " is not necessary in order to conyey tene- ^^ JT^rd 
ments or hereditaments, corporeal or incorporeaL "grant" un- 

(2.) This section applies to conveyances made before 
or after the commencement of this Act. 



neoewary. 



Since the Act 8 & 9 Vict. c. 106, s. 2, enabled land in possession to As to necessity 
be conveyed by grant, it has been the practice to use that word in ff ^ ^^f}* 
conveyances of freehold land, though probably not necessary, if the 
intent to pass the estate is clear (see Chester v. WUlan^ 2 Wms. Saund. 
96a (1) ; 8h4>ve v. Fincke, 5 T. R. 124). This section is intended to 
temove any question as to the necessity of so doing. In future the 
word '* convey " will probably be used where convenient as to both free- 
holds and leaseholds (see s. 2 (v.), s. 57, and Forms in Fourth Schedule 
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SS. 49, 50, 51. of this Act). It is not necessary to use the word " grant " except where 
it implies covenants under Acts of Parliament, as under s. 32 of the 
Lands Clauses Consolidation Act, 1846 (8 & 9 Vict. c. 18). 



CoNSTRUcrriON 
AND Effect 

or Deeds and 
OTHER In- 
struments. 



Conveyance by 
a person to 
himself, &c. 



How land to be 
conveyed to 
tenants in 
common. : 



50. — (1.) Freehold land^ or a thing in action^ may be 
conveyed by a person to himself jointly with another 
person, by the like means by which it might be con- 
veyed by him to another person; and may, in like 
manner, be conveyed by a husband to his wife, and by 
a wife to her husband, alone or jointly with another 
person. 

(2.) This section applies only to conveyances made 
after the commencement of this Act. 

The first part of this section is supplementary to 22 & 23 Vict. c. 35, 
8. 21 (which applies only to personal property), and is only intended to 
apply to a conveyance in joint tenancy, as in the ordinary case of the 
appointment of a new trustee. If land conveyed by A. is to be held 
in common by himself and B., the proper course is either for A. to 
convey an undivided share to B., or to convey the entirety to B. to the 
use of himself and B. as tenants in common. The latter form would 
be adopted only to make covenants run with the land. 

It will be borne in mind in reading this and many other sections of 
the Act that in Acts of Parliament subsequent to 1850 the singular 
includes the plural, the plural the singular, and the masculine gender 
includes the feminine, unless the contrary is expressly provided : 13 & 
14 Vict, a 21, s. 4. 

51. — (I.) In a deed it shall be sufficient, in the limitar 
tion of an estate in fee simple, to use the words in fee 
simple, without the word heirs ; and in the limitation of 
an estate in tail, to use the words in tail without the 
words heirs of the body; and in the limitation of an 
estate in tail male or in tail female, to use the words in 
tail maje, or in tail female, as the case requires, without 
the words heirs male of the body, or heirs female of the 
body. 

(2.) This section applies only to deeds executed after 
the commencement of this Act. 



See this section illustrated in the Fourth Schedule, Form IV. 
Short expres- The principal efifect of this section is to shorten the expressions 
l^°n f'f ^^^ required in a deed to create estates tail and cross renuunders. There 
still remains the distinction between deeds and wills that in a will 



Singular in- 
cludes plural 
and masculine 
feminine. 



Words of 
limitation in 
fee or in tail. 



tail, &c 
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many ezpreesions, such as *' A. and his assigns for ever,** ** A. and his SS. 51, 52, 58. 

issue/' &c., will create an estate of inheritance, but in a deed no words 

are sufficient except either the old technical words or the words antho- ^nd^jS^^^ 

rized by this section. of Deeds and 

This section applies only to deeds, therefore a surrender of copyholds othe r In- 

should be made in the same terms according to the custom as before 

the Act. Surrender of 

copyholds to 

52. — (1.) A person to whom any power, whether heexpreweda* 
coupled with an interest or not. is Riven, may by deed 
relLe, or contract not to exercise, the power. '^IZt''' 

(2.) This section applies to powers created by instru- 
ments coming into operation either before or after the 
commencement of this Act. 

This section removes the difficulty which arose from the indestructi- 
bility of powers simply collateral, that is powers given to a person, not 
taking any estate, to dispose of or charge the estate in favour of some 
other person (see Sug. Powers, 47, 49, 8th ed.). But a power coupled Power coupled 
with a duty cannot be released : Be Eyre, Eyre v. Eyre, 49 L. T. 259, ^^^^ » <*"*7- 
W. N., 1883, p. 153. 

A married woman must acknowledge the deed of release in cases When release 

where before this Act acknowledgment was necessary to bind her by married 

interest in the subject-matter to which the power relates (Sug. Powers, ^^^^ ^^ 

92, 8th ed. ; see also Chorley v. Lings, L. B. 4 C. P. 374 ; The Queen acknowledged. 

V. ffarrald, L. R. 7 Q. B. 361), unless she was married after 1882 

or unless, if married earlier, her interest accrued after that year 

(M. W. P. A., 1882, SS. 2 and 5). 

As to disclaimer of powers, see G. A., 1882, s. 6. DiBclaimer of 

powers. 

53. — (1.) A deed expressed to be supplemental to a Constrnction of 
preyious deed, or directed to be read as an annex thereto, or wincxed**' 
shall, as far as may be, be read and have effect as if the deed, 
deed so expressed or directed were made by way of 
indorsement on the previous deed, or contained a full 
recital thereof. 

(2.) This section applies to deeds executed either 
before or after the commencement of this Act. 

The enactment in this section, though not necessaiy, seems required Practical use of 
to introduce the practice of using, instead of an indorsed deed, a separate ^^ *** ^^* 
deed in a similar form referring to but not reciting the previous deed. 
The reference to the previous deed need only be such as clearly to 
identify it For this purpose the date and the parties will in most 
cases be sufficient (see Fourth Schedule, Form 11.). If deeds be made 
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SS. 53, 54, 55, np bookwiae in a form now common, the supplemental deed can be 

^6* attached after execution, and both together will be easily readable. A 

CoNOTRUcriON ^^'^^^^^ charge cannot as a general rule be made by indorsement on the 

AND EFrECT mortgage deed, which the mortgagee will not allow ont of his possession, 

OF Deeds and ^^^ ^ supplemental deed of further charge can be sent to the mortgagor 

CTRUMEirra. ^^^ execution, and afterwards annexed by the mortgagee to his mortgage 

deed, without letting the latter go out of his possession. 

Any document This s. only speaks of a deed supplemental to another deed, but any 

may be sup- document may also be made supplemental to a deed or to any other 
plemental. , ^ "^ ^'^ 

'^ document. 

Receipt in deed 54. — (1.) A receipt for consideration money or securi- 
su cient, ^j^g j^ ^1^^ body of a deed shall be a suflScient discharge 

for the same to the person paying or delivering the 
same, without any farther receipt for the same being 
indorsed on the deed. 

(2.) This section applies only to deeds executed after 
the commencement of this Act. 
Receipt in deed 55, — H) j^ receipt for Consideration money or other 

or indorsed \ / i v 

evidence for Consideration in the body of a deed or indorsed thereon 

itTlZr! «^U^ i^ ^^^^ ^f ^ subsequent purchaser not having 

notice that the money or other consideration thereby 
acknowledged to be received was not in fact paid or 
given, wholly or in part, be sufficient evidence of the 
payment or giving of the whole amount thereof. 

(2.) This section applies only to deeds executed after 
the commencement of this Act. 

Effect of receipt This and the preceding section make the receipt in the body of a 

m body of deed. ^^ executed after 1881, sufl&cient evidence of payment. Formerly 

that receipt was in equity little more than a mere form : see Kennedy 

V. Green, 3 My. & K. 699, 716 ; Qreenstade v. Dare, 20 Beav. 284, 

292. 

^^d* 1^^**^ ^^' — (^') Where a solicitor produces a deed, having 
authority for in the body thereof or indorsed thereon a receipt for 
aofidtor*^ consideration money or other consideration, the deed 
being executed, or the indorsed receipt being signed, by 
the person entitled to give a receipt for that considera- 
tion, the deed shall be sufficient authority to the person 
liable to pay or give the same for his paying or giving 
the same to the solicitor, without the solicitor producing 
any separate or other direction or authority in that 
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behalf from the person who executed or signed the deed . s. 5«. 

or receipt. Cow^cno:^ 

(2.) This section applies only in cases where considera- and Efpect 
tion is to be paid or given after the commencement of other 1n- 

this Act OTBUllENm 

This 8. meets the dictum of L.J. Tnrner in Viney v. Chaplin^ 
2 De Q. & J. 468, 482, making an additiooal document necessary where 
the purchase-money was to be paid to the vendor's solicitor, namely an 
express authority to pay to him : see also Ex parte Swinbanks^ 11 Ch. D. 
625. 

It makes no alteration in the mode of the procedure on the com- Practice not 
pletion of a purchase, but only gives an additional security to a pur- ■''^red. 
chaser. The absence of a written authority to a solicitor to receive 
consideration money was never relied on in practice as preventing pay- 
ment. Each person entitled to receive acted .as if the execution by 
him of the deed and indorsed receipt enabled the producer of the deed 
so executed to receive without further authority. This was the law 
as supposed to be before Viney v. Chaplin^ and is now the law in 
reality. In practice it is perfectly well-known to all parties who is 
the solicitor acting for each person and entitled to receive ; the payment 
will be made to him, and a purchaser knowingly making payment to 
the wrong person would not be absolved by this section. If any one 
6^ several persons entitled to receive chooses not to let the deed out 
of his possession^ when executed by him, his only course is to attend 
on completion. 

Sections 54 and 65 render unnecessary the indorsed receipt and the 
separate authority to pay, and prevent the difficulty and delay some- 
times caused by the omission to sign an iodorsed receipt. The one 
receipt now required may be either in the body of the deed or indorsed. 

This s. does not and could not properly authorize payment by Payment by 
cheque instead of in cash. If, however, payment is made by cheque ^^^^- 
and accepted by the solicitor and the cheque is afterwards honoured, 
the purchaser will be safe. It is immaterial whether the money is 
paid by the purchaser's solicitor in bank notes handed to him for the 
purpose, or by the purchaser's banker in exchange for the purchaser's 
cheque. In each case the money is paid to the solicitor producing the 
deed, and the section applies. If the cheque is not honoured there is 
no payment, and the section does not apply. The only person then 
a£fected is the solicitor aooepting the cheque. If he has done so 
without authority, he may be liable to his own client for the 
eonsequenoes. 

Where the purchase-money is payable among several persons, the Payment to 
solicitor of each must arrange to attend, and, if necessary, notice may •^▼eral in 
be given to the solicitor of the person making the payment not to pay ' *^'' 
unless specified persons attend to receive. In most cases this is. a 
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SS. 56, 57, 58. 



Construction 
AND Effect 

OF Deeds and 
OTHER In- 
0TRUMENTS» 



Payment of 
deposit bj 
cheque. 

Pajmeiit to 
trustees. 



Sufficiency of 
forms in Fourtli 
Schedule. 



Covenants to 
bind heirs, &c. 



Benefit of real 
covenants. 



matter whicb will caiue no difficulty, the old ptactioe before Viney v. 
Chaplin being simply restored. 

In case of large purchases payment of the deposit by cheque is a 
reasonable practice though the vendor sells in a fiduciary character : 
Fairer v. Lacy, 25 Ch. D. 636. 

This section applies to yendore who are trustees only where they 
have power to authorize payment to their solicitor ; it does not supply 
that power : Be Bellamy and Metropolitan Board of Works^ 24 Ch. D. 
387 ; Be Flower and MetropotOan Board of Works, 27 ib. 592. These 
oases seem to establish that, in the absence of an express power for 
the purpose, trustees may not pay or receive trust money through their 
solicitor, even in the ordinary course of business, though they may 
through a broker or other mercantile agent in the ordinary course of 
business : Bpeight v. Gaunt, 22 Ch. D. 727, 9 App. Cas. 1. 

SI. Deeds in the form of and using the expressions in 
the Forms given in the Fourth Schedule to this Act, or 
in the like form or using expressions to the like effect, 
shall, as regards form and expression in relation to the 
provisions of this Act, be sufficient. 

The forms referred to are not in any way directory. They are merely 
illustrative of the modes in which the Act may be applied in practice. 

58. — (1.) A covenant relating to land of inheritance, 
or devolving on the heir as special occupant, shall be 
deemed to be made with the covenantee, his heirs and 
assigns, and shall have effect as if heirs and assigns were 
expressed. 

(2.) A covenant relating to land not of inheritance, or 
not devolving on the heir as special occupant, shall be 
deemed to be made with the covenantee, his executors, 
administrators and assigns, and shall have effect as if 
executors, administrators, and assigns were expressed. 

(3.) This section applies only to covenants made after 
the commencement of this Act. 

This section renders unnecessary the mention of ** heirs and assigns," 
or " executors, administrators, and assigns," of the covenantee for the- 
purpose of making the benefit of a covenant run with the land, but 
it does not make a covenant so run where it would not so run if the 
" heirs and assigns," or ^ executors, administrators, and assigns'* w^ro. 
expressed. 

In the case of a lease s. 10 annexes to the reversion the lefnefit of all 
the lessee^ 8 covenants, and so gives this benefit to '* assigns'* though 
not mentioned, and also though the covenant be not entered into with 
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V 

the rerersioner, as where the lessor has a mere power ; and s. 11 SS. 58, 59. 

annexes the obligation of a lessor's covenant to the reversionary estate, 

and so hinds assigns though not mentioned where the lessor has power ^^^^ £ffeot 

to hind that estate. In all other cases the obligation of a covenant of Deeds and 

relating to laud is carried no further than before the Act, and to bind other In- 

STRUMENTS 

the '* assigns " they must still be mentioned where mention was ' 

necessary before the Act, for instance, in a lease where the covenant Cases where 
oonoems a thing not in esse at the time of the demise, as to build a assigns 
waU {Spencer's Case, 1 Smith L. C. 8th ed. 68 ; Woodfall, L. & T. 147, mentioned. 
11th ed.). In cases other than those between landlord and tenant it is Ooyenants not 
doubtful whether the obligation of any covenant runs with the land at between 
Uw, independently of the Judicature Act; 1873 (36 & 37 Vict a 66, Jj°^^^'^ J^**^ 
SS. 24, 25 (11) ), but it does run in equity with notice, where theinten- assigns have 
tion is clear that the assigns should be bound {Tulh v. Moxhayy 2 Fh. notice. 
774, where the assigns were mentioned ; Wilson v. Hart, .L. B. 1 Ch. 
Ap. 463, where the assigns were not mentioned), and the covenant is 
merely restrictive of the user of land (Haywood v. Brunsivick Building 
Society, 8 Q. B. D. 403, 408 ; London & S. W, Railway Company v. 
Oomm, 20. Ch. D. 563), except where it imposes an unreasonable 
burden on land, as in Keppell v. Bailey, 2 My. & E. 617, 535. The 
result seems to be that it will be prudent that all covenants relating to Burden of real 
land where the burden is intended to run with the land should be made ^^v®"^"^**- 
by the covenantor for himself and his assigns. 

59. — (1.) A covenant/and a contract under seal, and Covenants to 
a bond or obligation under seal, though not expressed to 1*. ^ "^ 
bind the heirs, shall operate in law to bind the heirs and 
real estate, as well as the executors and administrators 
and personal estate, of the person making the same, as if 
heirs were expressed. 

(2.) This section extends to a covenant implied by: 
yirtue of this Act 

(3.) This section applies only if and as far as a con- 
trary intention is not expressed in the covenant, contract, 
bond, or obligation, and shall have effect subject to the 
terms of the covenant, contract, bond, or obligation, and 
to the provisions therein contained. 

(4.) This section applies only to a covenant, contract, 
bond, or obligation made or implied after the commence- 
ment of this Act. 

Though by the Act 32 & 33 Vict, c 46, specialty debts binding Priority ot 
the hefrs rank no higher in the administration of assets than other judgment 
debts against the land, there is still, under 11 Geo. 4 & 1 Will. 4, c. 47, 
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SS. 59, SO. 88. 6 and 8, the power to sue the heir or deviflee personally for inch 

debts, and obtain judgment against him to the extent of the assets 

AND Efpect ^^*c^ ^*^® devolved on hinL Accordingly a creditor having so ob- 

or Deeds tained judgment takes priority of other creditors against the land, and 

AND OTHER recovors without any necessity for probate or letters of administration, 

INSTRITMEVTS w «f * 

"^ ' which are only required to support proceedings in an administration 

action. All covenants will now bind the heir or devisee so as to enable 
an action to be brought against him personally, though the heir is not 
expressly mentioned. It has always been unnecessary expressly to 
mention executors or administrators. 

ft 

Eflfectofcore- 60, — (I.) A Covenant, and a contract under seal, and 

n&nt with two i , i.t x« j i j '^r. x 

ormore jointly. & Dond or obligation Under seal, made with two or more 
jointly, to pay money or to make a conveyance, or to do 
any other act, to them or for their benefit, shall be 
deemed to include, and shall, by virtue of this Act, 
imply, an obligation to do the act to, or for the benefit 
of, the survivor or survivors of them, and to, or for the 
benefit of, any other person to whom the right to sue on 
the covenant, contract, bond, or obligation devolves. 

(2.) This section extends to a covenant implied by 
virtue of this Act 

(3.) This section applies only if and as far as a 
contrary intention is not expressed in the covenant, 
contract, bond, or obligation, and shall have effect sub^ 
ject to the covenant, contract, bond, or obligation, and to 
the provisions therein contained. 

(4.) This section applies only to a covenant, contract, 
bond, or obligation made or implied after the commence- 
ment of this Act. 

Effect of 88. This section must be read in connection with ss. 58 and 59. The 

58-60. effect of the three last preceding sections taken together is that every 

covenant may now be made in the simple form : " A. hereby covenants 
with B. that," &c. ; or " A. hereby covenants with B. and C. that,** &c., 
except covenants relating to land the burden of which is intended to 
run with the land, and in such covenants, for the reasons given in the 
note to 8. 58, A. should covenant for himself and his assigns. ITie 
covenant will thus bind the heirs, and where relating to land of any 
tenure the benefit of it will run with the land as if the old full form 
applicable to the case had been used ; but where the burden is intended 
to run with the land the assigns of the covenantor should be men* 
tioned. Further it will be sufficient as regards the acts to be done 
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under tbe coyenant, to say " that A. will pay to B.," or " that A. will ss. 60, 61. ' t 

at the request of B. do all such acts," &c. ; " that A. will pay to B. and ■— % 

C." or " that A. will at the request of B. and C. do all such Acts,'* &c. ^^^ Effect 

Under covenants in this form the heirs or assigns of B. (in case for of Deeds 

instance of a covenant to pay rent of freehold land to B. the lessor), or , ^^^ other 

the executors or administrators of B. (as in case of a mortgage debt __ 

payable to B.) will stand precisely in the place of B. Also the survivor 

of B. and C, or the heirs or assigns, or the executors, administrators, 

or assigns of such survivor, as the case may be, will stand precisely in 

tbe place of B. and C. as if tbe old full form of covenant had been used. 

Thus not only are all covenants greatly shortened, but the form of 

a covenant with several persons is reduced to that of a covenant with 

one person. The same principle applies to any contract under seal, 

as, for instance, the proviso for redemption or the proviso for reduction 

of the rate of interest on a mortgage, and to contracts in a marriage 

settlement. 

61. — (1.) Where in a mortgage, or an obligation for Effect of ad- 
payment of money, or a transfer of a mortgage or of H^^it^ 
Buch an obligation, the sum, or any part of the sum, 
advanced or owing is expressed to be advanced by or 
owing to more persons than one out of money, or as 
money, belonging to them on a joint account, or a 
mortgage, or such an obligation, or such a transfer is 
made to more persons than one, jointly, and not in 
shares, the mortgage money, or other money, or money's 
worth for the time being due to those persons on the 
mortgage or obligation, shall be deemed to be and 
remain money or money's worth belonging to those 
persons on a joint account, as between them and the 
mortgagor or obligor ; and the receipt in writing of the 
survivors or last survivor of them, or of the personal 
representatives of the last survivor, shall be a complete 
discharge for all money or money's worth for the time 
being due, notwithstanding any notice to the payer of a 
severance of the joint account 

(2.) This section applies only if and as far as a con- 
trary intention is not expressed in the mortgage, or 
obligation, or transfer, and shall have effect subject to 
the terms of the mortgage, or obligation, or transfer, and 
to the provisions therein contained* 

(3.) This section applies only to a mortgage, or obliga- 

I 2 
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SS. 61, 62. 

CONffTRUCriON 
AND EVFEOT 

OF Deeds 

AND OTHER 
IN8TRUHENT8. 



Grant of ease- 
ments, &C., by 
way of use. 



No new ease- 
ment can be 
created. 



tion, or transfer made after the commencement of this 
Act. 

The ordinary joint account clause had two objects : (1) To rebut the 
presumption in equity that the money was advanced in equal shares, 
and to conyert it into a joint advance ; (2) The advance being origin- 
ally joint, to enable the money, after the death of one of the persons 
making the advance, to be paid to the survivors or the survivor, or his 
representatives, without inquiry whether the joint account had been 
severed, the clause operating in fact as a contract that a severance (if 
any) should not affect the right of the survivor to give a receipt. Both 
these objects are effected by the present section. The section applies 
either where the advance is expressly stated to be on a joint account, 
or where the security is not expressly made to peraons in shares, so 
that an expression of the joint account is not necessary, though it is 
convenient as a direct statement of the rights of the mortgagees. 

62. — (1.) A conveyance of freehold land to the tse 
that any person may have, for an estate or interest not 
exceeding in duration the estate conveyed in the land, 
any easement, right, liberty, or privilege in, or over, 
or with respect to that land, or any part thereof, shall 
operate to vest in possession in that person that ease- 
ment, right, liberty, or privilege, for the estate or interest 
expressed to be limited to him ; and he, and the persons 
deriving title under him, shall have, use, and enjoy the 
same accordingly. 

(2.) This section applies only to conveyances made 
after the commencement of this Act. 

The Statute of IJses, 27 Hen. Ylll. c. 10, s. 1 (by force, as it seems, 
of the words, ** of and in such like estates "), enabled estates only to 
be raised by way of use, and s. 5 enabled rent-charges to be raised by 
way of use. The statute does not contain any section applicable to the 
creation of other interests de novo (see Beauddy v. Brook^ Gro. Jac. 
189 ; Bao. Ab. Uses, F.), but s. 1 enabled them when created for a 
freehold interest to be conveyed to uses, as being hereditaments. Con- 
sequently under a conveyance to uses or under a power of sale and 
exchange, a right of way or other easement or liberty could not be 
created, but if in existence could be conveyed to uses. 

" Derivmg title " means by and according to law, consequently this 
s. does not confer any new- power of transmitting title, nor enable 
the creation of any new kind of easement, or make assignable that which 
before this Act was not by law assignable. For instance, a right of way 
in giioss cannot be created capable of assignment : see Ackrojfd v. Smithy 
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10 C. B. 164. That there may be an " estate " in an incorporeal here- ss. 62, 63, 64, 
ditament appears by the Statute of Uses, s. 5, which speaks of an ^5- 

esUte in an annual rent Conb^I^ioh 
Ao /I \ -r-i 1 11 1 - « 1 . ^^^ Effect 

oo. — (1.) Every conveyance shall, by virtue of this of Deeds 
Act, be effectual to pass all the estate, right, title, iJ^jj"^^^ 
interest, claim, and demand which the conveying parties 77- 
respectively have in, to, or on the property conveyed, or auThe wtau, 
expressed or intended so to be, or which they respectively *^- 
have power to convey in, to, or on the same. 

(2.) This section applies only if and as far as a contrary 
intention is not expressed in the conveyance, and shall 
have effect subject to the terms of the conveyance and to 
the provisions therein contained. 

(3.) This section applies only to conveyances made 
after the commencement of this Act 

The object of this section is to abolish the *^ all estate " clause. The ^ All estatt 
section does not say that every conveyance shall be deemed to contain <^l^u>«-'* 
this clause, which might be inconsistent with the terms of conveyance, 
as the word " conveyance " includes " lease " (see s. 2 (v.)). It merely 
eonfirms a previously existing rule of law, and applies the rule in the 
same cases, namely, where a contrary intention is not expressed. Even 
with an express " all estate " clause a lease could not pass the fee for 
want of the word "heirs'* or "fee simple," and also because the 
premises would be controlled by the habendum: Go. Lit. 183 a; 
Buckles Case, 2 Co. 55 ; Shep. Touch. 113. 

64. — In the construction of a covenant or proviso, or Construction of 
other provision, implied in a deed by virtue of this Act, ^!^^ ^^®" 
words importing the singular or plural number, or the 
masculine gender, shall be read as also importing the 
plural or singular number, or as. extending to females, as 
the case may require. 



XIII. — LoNa Terms. long terms. 



65 •—-(1.) Where a residue unexpired of not less than Enlargement 
two hundred years of a term, which, as originally created, U)n""erm into 
was for not less than three hundred years, is subsisting ^^^ simple. 
in. land, whether being. the whole land originally com- 
prised in the term^ or pa^ only thereof, without any 
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Presumption 
of release of a 
rent. 



». 65 trust or right of redemption affecting the term in fayour 
LoKo Teem. ^^ ^^^ freeholder, or other person entitled in reyersion 

expectant on the term, and without any rent, or with 

merely a peppercorn rent or other rent having no money 
value, incident to the reversion, or having had a rent, 
not being merely a peppercorn rent or other rent having 
no money value, originally so incident, which subse- 
quently has been released, or has become barred by lapse 
of time, or has in any other way ceased to be payable, 
then the term may be enlarged into a fee simple in the 
manner, and subject to the restrictions, in this section 
provided. 

The Statute of Limitations, 3 ft 4 WilL 4, c. 27, does not apply 
to rent reserved on a lease (Grant v. EUis, 9 Mees. & Welsby, 113 ; 
t5ugden, Beal Prop. Stat. 36, 63, 2Dd ed.), but before that Act pre- 
sumption from lapse of time operated as a bar in cases where the old 
Act did not apply (Doe v. Prosser^ CSowper, 217) ; and it is oonceived 
that the same principle would hold now, so that after non-payment of 
rent for a long period it would be presumed to have been released : 
see Eldridge v. Knotty Cowper, 214. 

A rent which, when received, has a money value as a rent of three 
shillings, though it be not regularly paid, is not within this subs. : Be 
Smith and Stotfe Contract, 31 W. R. 411. 

(2.) Each of the following persons (namely) : 
(i.) Any person beneficially entitled in right of the 
term, whether subject to any incumbrance or 
not, to possession of any land comprised in 
the term ; but, in case of a married woman, 
with the concurrence of her husband, unless 
she is entitled for her separate use, whether 
with restraint on anticipation or not, and then 
without his concurrence ; 

If the married woman was married after 1882, or if her beneficial 
interest in the term vras acquired after 1882, she holds it as her 
separate property, whether so expressed or not^ under the M. W. P. A. 
1882, ss. 2 and 5, and her husband's concurrence is not necessary. 

(ii.) Any person being in receipt of income as trustee, 
in right of the term, or having the term vested 
in him in trust for sale, whether subject to any 
incumbrance or not ; 



** No money 
ralue." 
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(iii.) Any person in whom, as personal representatiye ^'^^ ' 

of any deceased person, the term is vested, Lono Terms. 
whether subject to any incumbrance or not ; 
shall, as far as regards the land to which he is entitled, 
or in which he is interested, in right of the term, in any 
such character as aforesaid, have power by deed to declare 
to the effect that, from and after the execution of the 
deed, the term shall be enlarged into a fee simple. 

(8.) Thereupon, by yirtue of the deed and of this Act, 
the term shall become and be enlarged accordingly, and 
the person in whom the term was previously vested shall 
acquire and have in the land a fee simple instead of the 
term. 

This Bection enables the coDversioa iato fee simple of a long term in Section applies 
a case where it is practically impossible that evidence of title to the ^ ^^^'^ where 
reversion in fee could exist at the expiration of the term, at least where no^appreciaWe 
the rerersion is not vested in a corporation, and where also if such value, 
evidence did exist the value of the reversion must be infinitesimally 
small at the time of conversion. 

Before the Act 8 & 9 Vict c. 106, a tortious fee, and for all practical Old mode of 
purposes an actual fee, could be acquired by means of a feofiment : see acquiring fee. 
1 Sand. Uses, 30, 5th ed.; 2 ib. U et seq. But s. 4 of that Act 
took away the tortious effect of a feoffiuent, and rendered impossible 
the acquisition of a fee in place of a term. The usual origin of a long 
term is a mortgage by demise where the right of redemption has been 
foreclosed ot has been barred by possession and lapse of time. The 
fact that the land is not freehold is often overlooked, complication of 
title arises, and the intentions of a testator are sometimes frustrated, 
the leasehold interest passing under a gift not intended to include it. 

The power to convert into a fee is given to " any person beneficially Who has power 
entitled" "to possession " (see definition of '^possession,** s. 2 (iiL), to convert. 
ante). Thus a tenant for life, legal or equitable, and whether the land 
is '* subject to any incumbrance or not^** can effect the conversion. A 
trustee can only convert where the trust is active and he is in receipt Trustee, 
of rent Otherwise the beneficial owner is the person to convert. 
Thus a trustee under the usual trust for sale and conversion in a will 
would be the proper person to effect a conversion, but not the trustee 
xmder a settlement holding the term on trusts corresponding to the 
limitation of the freeholds. There^the equitable tenant for life would 
be the proper person. 

A mortgagee cannot convert, as it would be improper to allow him Mortgagor but 
to change the nature of his mortgagor's estate. But the mortgagor can °^^ mortgagee . 
convert, the ocmversion being no injury to the mortgagee. 
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S. 65. 
LoNO Terms. 
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8. 11. 
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C. A., 1881, 8. 
65 continued. 



*The effect of subs. 3 is to defeat the reversion in fee in the same way 
as on a disentail, so that the fee acquired by conversion is free from 
all dealings affecting the original fee. 

The term capable of being enlarged by this Act has been explained 
by the Conveyancing Act of 1882, s. 11, which enacts that 

Section Bixty-five of the Conveyancing Act of 1881 shall 
apply to and include, and shall be deemed to have always 
applied to and included, every such term as in that section 
mentioned, whether having as the immediate reversion 
thereon the freehold or not ; but not — 

(i.) Any term liable to be determined by re-entry for 

condition broken ; or 
(ii.) Any term created by sub-demise out of a superior 
term, itself incapable of being enlarged into a fee 
simple. 

It follows that if A. having a lease fur 999 years at a substantial 
rent demised to B. for 600 years without rent, taking a fine, then 
neither A. under s. 65 of the Act of 1881, nor B. under s. 11 of the 
Act of 1882 could acquire the fee. The result would be the same if 
the lease for 999 years be not at a rent, but be liable to be determined 
by re-entry for condition broken. But if neither the lease nor the sub- 
lease be at a rent, nor be liable to be determined by re-entry for con- 
dition broken, then B. could scquire the fee, notwithstanding that his 
immediate reversion is not the freehold, and could thus defeat A.*s 
term. A. could also acquire the fee as being entitled to possession 
(which includes receipt of rents and profits (if any), s. 2 (iii.)) ^^ right 
of his term (see s. 65 (2) (i.)), but having done so would be liable to have 
his estate defeated by the enlargement of B.'s term. 

(4.) The estate in fee simple so acquired by enlarge- 
ment shall be subject to all the same trusts, powers^ 
executory limitations over, rights, and equities, and to 
all the same covenants and provisions relating to user 
and enjoyment, and to all the same obligations of every 
kind, as the term would have been subject to if .it had 
not been so enlarged. 

(5.) But where any land so held for the residue of a 
term has been settled in trust by reference to other land, 
being freheold land, so as to go along with that other 
land as far as the law permits, and, at the time of 
enlargement, the ultimate beneficial interest in the term, 
whether subject to any subsisting particular estate or 
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not, has not become absolutely and indefeasibly Tested s. 65. 
in any person, then the estate in fee simple acquired as i^^^t^joo. 

aforesaid shall, without prejudice to any conveyance for 

yalue previously made by a person having a contingent 
or defeasible interest in the term, be liable to be and 
shall be conveyed and settled in like manner as the 
other land, being freehold land, aforesaid, and until so 
conveyed and settled shall devolve beneficially as if it 
had been so conveyed and settled. 

Under subs. 5, where there has been no dealing for value with the Where no 
ultimate beneficial interest in the term, and that interest has not dealing tenure 
become absolutely and indefeasibly vested (as where the term has been " ^ ")g^ > 
settled in the usual way, and no tenant in tail by purchase has attained 
twenty-one), the land on the enlargement of the term is for all purposes 
of descent,^ devise, fta, changed from leasehold to fee simple. It 
will no longer vest absolutely in the first tenant in tail who attains 
twenty-one,, but will descend under the entail if not disentailed. This 
result is the same as that produced where leaseholds are sold under a 
power of sale and the proceeds invested in fee simple land. 

Where there has been a conveyance for value the effect of that contra where 
conveyance is preserved. Thus suppose the settlement to be on A. for fo^y^^*"** 
life, remainder to his sons successively in tail, remainder to C. in tail, 
remainder to D. in fee, A. has no son of age, the term has not become 
absolutely and indefeasibly vested in any person, therefore the estate in 
fee simple acquired by enlargement should be conveyed to the uses of 
the settlement, and in the meantime will devolve accordingly as to the 
equitable interest But C. will become absolutely entitled to the term 
in case A. dies without having a son who attains the age of twenty-one, 
or dies under that age without leaving issue inheritable ; and if G. has 
mortgaged this contingent interest, then the mortgagee will take the fee 
obtained by enlargement in the same event in which he would have 
taken the term, but the equity of redemption will devolve under the 
entail. If a son of A. attains twenty-one before the enlargement is 
effected, then he becomes absolutely and indefeasibly entitled to the 
term, and this subs. 5 does not apply, but under subs. 4 the fee acquired 
is subject to the same trusts as the term, that is, a trust for the son 
absolutely, and no disentail is required. Under a will the land will 
pass as freehold or leasehold, according to its tenure at the time of the 
testator's death. 

(6.) The estate in fee simple so acquired shall, whether 
the term was originally created without impeachment of 
waste or not, include the fee simple in all mines and 
minerals which at the time of enlargement have not 
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been seyered in right, or in fact, orhaye not been seyered 
or reserved by an inclosure Act or award. 

(7.) This section applies to eyery such term as afore- 
said subsisting at or after the commencement of this Act. 

Subs. 6 in effect gives to the owner of a fee simple obtained bj 
enlargement the right to the mines in fee simple as well as the land, 
except in those cases where there is a possibility that the mines can be 
shewn to be vested in some other person than the reveraioner in fee. 

Mines severed in right (as by conveyance separately from the land) 
will also be severed in fact, bnt the worda ^ in fact ** seem also required 
to save the title of a person in possession of mines without obliging him 
to shew that they have been severed in right. 

The effect of this section seems to be, notwithstanding Be BoycTs 
Settled Edaks, 14 Gh. D. 626, that all terms of yeara capable of en- 
largement are now within the meaning of ** real security.*' A purchaser 
from the mortgagee can acquire the fee-«imple and the mortgagee him- 
self can acquire it after foreclosure, so that the fee simple is available 
to pay, and therefore is a seciuity for, the mortgage debt. 



Adoption of 
Act. 

Protection of 
solicitor and 
trastees 
adopting Act. 



XIV. — ^Adoption of Act. 

66. — (1.) It is hereby declared that the powers given 
by this Act to any person, and the covenants, provisions, 
stipulations, and wprds which under this Act are to be 
deemed included or implied in any instrumenty or are by 
this Act made applicable to any contract for sale or 
other transaction, are and shall be deemed in law proper 
powers, covenants, provisions, stipulations, and words, to 
be given by or to be contained in any such instrument, 
or to be adopted in connection with, or applied to, any 
such contract or transaction ; and a solicitor shall not be 
deemed guilty of neglect or breach of duty, or become 
in any way liable, by reason of his omitting, in good 
faith in any such instrument, or in connection with any 
such contract or transaction, to negative the giving, 
inclusion, implication, or application of any of those 
powers, covenants, provisions, stipulations, or words, or 
to insert or apply any others in place thereof, in any 
case where the provisions of this Act would allow of his 
doing so. 

(2.) But nothing in this Act shall be taken to imply 
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that the insertion in any such instrument^ or the adoption ss. m, 67. 
in connexion with or the application to, any contract or j^^oTnoN op 
transaction, of any further or other powers, coyenants, ^<^' 
provisions, stipulations, or words is improper. 

(3.) Where the solicitor is acting for trustees, executors, 
or other persons in a fiduciary position, those persons 
shall also be protected in like manner. 

(4.) Where such persons are acting without a solicitor 
they shall also be protected in like manner. 

Under this s. a solicitor adopting the Act and framing hiB drafts Solicitor's 

so as to incorporate the forms contained in the Act, or so as not to wspoiwibility 

exclude any provisions of the Act, incurs no responsibility, those adoption of the 

forms and provisions bemg by this section declared proper. The same Act. 
holds as to a trustee or executor. If he uses other forms his responsi- 
bility remains the same as before the Act. 

Having regard to subs. 3, trustees and executors will probably always Adoption by 

require the Act to be adopted, thereby obtsining express statutory trustees, 
protection. 

XV.— Miscellaneous. miscella- 

67. — (1.) Any notice required or authorized by this * 

Act to be served shall be in writing. f^SS* 

(2.) Any notice required or authorized by this Act to notice. 
be served on a lessee, or mortgagor shall be sufficient, 
although only addressed to the lessee or mortgagor by 
that designation without his name, or generally to the 
persons interested without any name, and notwithstanding 
that any person to be affected by the notice is absent, 
under disability, unborn, or unascertained. 

(3.) Any notice required or authorized by this Act to 
be served shall be sufficiently served if it is left at the 
last-known place of abode or business in the United 
Kingdom of the lessee, lessor, mortgagee, mortgagor, or 
other person to be served, or, in case of a notice required 
or authorized to be served on a lessee or mortgagor, is 
affixed or left for him on the land or any house or 
building comprised in 'the lease or mortgage, or, in case 
of a mining lease, is left for the lessee at the office or 
counting-house of the mine. 

(4.) Any notice required or authorized by this Act to 



Miscella- 
neous. 
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ss. 67, 68, 69. be Served shall also be sufiSciently seryed, if it is sent by 

post in a registered letter addressed to the lessee, lessor, 
mortgagee, mortgagor, or other person to be served, by 
name, at the aforesaid place of abode or business, office, 
or counting-house, and if that letter is not returned 
through the post-office undelivered; and that service 
shall be deemed to be made at the time at which the 
registered letter would in the ordinary course be delivered. 
(5.) This section does not apply to notices served in 
proceedings in the Court. 



Service on 
mortgagor. 

Short title of 
5 & 6 Will. 4, 
c. 62. 



As to service on mortgagor of notice to sell by mortgagee, see note to 
8. 20 (1.), (mte, 

68. The Act described in Part II. of the First 
Schedule to this Act shall, by virtue of this Act, have 
the short title of the Statutory Declarations Act, 1835, 
and may be cited by that short title in any declaration 
made for any purpose under or by virtue of that Act, or 
in any other document, or in any Act of Parliament. 

The object of this s. is to render unnecessary the long and cumbrous 
title of the Act referred to. The Form given in the schedule to that Act 
will now run thus : I, A B., do solemnly .... and by virtue of the 
provisions of the Statutory Declarations Act, 1835. 



Coubt; Pro- 
cedure; 
Orders. 
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XVI. — Coubt; Pbocedube; Ordebs. 

69. — (1.) All matters within the jurisdiction of the 
Court under this Act shall, subject to the Acts regulating 
the Court, be assigned to the Chancery Diyision of the 
Court 

(2.) Payment of money into Court shall effectually 
exonerate therefrom the person making the payment. 

(3.) Every application to the Court shall, except where 
it is otherwise expressed, be by summons at Chambers. 

This subs, is obb'gatory : Be LiawaU's Trusis, 30 W. R. 243, 
W. N. 1882, p. 6 ; Patching v. Bull, 30 W. R. 244, affinned W. N. 
1882, p. 113. 

(4.) On an application by a purchaser notice , shall be 
served in the first instance on the vendor. 
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(5.) On an application by a vendor notice shall be ss.69,70. 
seryed in the first instance on the purchaser. court; Pro- 

(6.) On any application notice shall be served on such cedube; 
persons, if any, as the Court thinks fit. ' 

(7.) The Court shall haye full power and discretion to 
make such order as it thinks fit respecting the costs, 
charges, or expenses of all or any of the parties to any 
application. 

(8.) General Bules for purposes of this Act shall be 
deemed Bules of Court within section seventeen of the 
Appellate Jurisdiction Act, 1876, and may be made 39 & 4o Vict. 

J- _i_ c 59, ft. 17. 

accordingly. ' 

(9.) The powers of the Court may, as regards land in 
the County Palatine of Lancaster, be exercised also by 
the Court of Chancery of the County Palatine; and 
Kules for regulating proceedings in that Court shall be 
from time to time made by the Chancellor of the Duchy 
of Lancaster, with the advice and consent of a Judge of 
the High Court acting in the Chancery Division, and of 
the Vice-Chancellor of the County Palatine. 

(10.) Greneral Bules, and Bules of the Court of 
Chancery of the County Palatine, under this Act may be 
made at any time after the passing of this Act, to take 
effect on or after the commencement of this Act. 

70. — (1.) An order of the Court under any statutory ordew of 
or other jurisdiction shall not as against a purchaser be ^'JJ^J^"" 
invalidated on the ground of want of jurisdiction, or of 
want of any concurrence, consent, notice, or service, 
whether the* purchaser has notice of any such want or 
not. 

(2.) This section shall have effect with respect to any 
lease, sale, or other act under the authority of the Court, 
and purporting to be in pursuance of the Settled Estates 
Act, 1877, notwithstanding the exception in section forty 4o& 4i Vict. 
of that Act, or to be in pursuance of any former Act ^' ^®» "• ^* 
repealed by that Act, notwithstanding any exception in 
such former Act. 

(3.) This section applies to all orders made before or 
after the commencement of this Act, except any order 
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SS. 70, 71. 

CouBT; Pro- 
cedure ; 
Orders. 



What matters 
covered by 
this section. 



How far retro- 
spective. 



Repeals. 

Repeal of 
enactments 
in Part III. 
of Second 
Schedule ; 
restriction on 
all repeals. 



Powers under 
Lord Cran- 
worth's Act 
preserved. 



which has before the commencement of this Act been 
set aside or determined to be invalid on any gronnd, 
and except any order as regards which an action <^ 
proceeding is at the commencement of this Act pending 
for having it set aside or determined to be invalid. 

This sect, has an important effect in making valid titles under 
sales by the Court. The order for sale is made oonclusive in favour of 
a purchaser as to jurisdiction (for instance to sell part of a settled 
estate for any purpose) and as to consent (as of a respondent in a 
petition under the Settled Estates Act), notice, or service (as where a 
party to an action or a person served with notice of judgment in an 
action does not appear). It is also conclusive in favour of a purchaser 
as to dispensing with the concurrence or consent of persons entitled, 
whether the objection to the order appears on the faoe of it or not : 
HaU Dwre^s Contract, 21 Ch. D. 41. This case appears to decide 
that every order of the right Court is valid in favour of a purchaser, 
i6. 47. 

Subss. 2 and 3 give this section an important retrospective effect by 
making valid every past lease or sale under the Settled Estates Acts of 
1856 and 1877, where no proceedings have been taken to question the 
sale, notwithstanding that there has been in fieict an omission to obtain 
the required consent under s. 28 of the first Act, or s. 40 of the second 
Act. 

XVIL— Repeals. 

71. — (1.) The enactments described in Part III. of the 
Second Schedule to this Act are hereby repealed. 

(2.) The repeal by this Act of any enactment shall 
not affect the yalidity or invalidity, or any operation, 
effect, or consequence, of any instrument executed or 
made, or of anything done or suffered, before the com- 
mencement of this Act, or any action, proceeding, or 
thing then pending or uncompleted; and every such 
action, proceeding, and thing may be carried on and 
completed as if there had been no such repeal in this 
Act ; but this provision shall not be construed as qualify- 
ing the provision of this Act relating to section forty of 
the Settled Estates Act, 1877, or any former Act repecJed 
by that Act. 

Subs. 2 preserves to the full extent the power of sale given by Lord 
Granworth's Act in case of mortgages prior to 1882. The " operation 
and effect ** of the mortgage was under that Act to give every mort- 
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gagee a power of sale unless otherwise agreed, and as a " consequence *' SS. 71, 72, 73. 

he could sell. This ''operation, effect and consequence " are not to be 

affected by the repeal of the Act. Rbpeaia 

As to the effect of the repeals in this s., see Quilter v. Maplesorif 
9 Q. B. D. 675, 677. 

XVIII. — Ireland. Ireland. 

72. — (1.) In the application of this Act to Ireland ModifiaitioM 
the foregoing proyisions shall be modified as in this ireSnd.**^ 
section provided. 

(2.) The Court shall be Her Majesty's High Court of 
Justice in Ireland. 

(3.) All matters within the jurisdiction of that Court 
shall, subject to the Acts regulating that Court, be 
assigned to the Chancery Division of that Court ; but 
General Bules under this Act may direct that any of 
those matters be assigned to the Land Judges of that 
Division. 

(4.) The proper office of the Supreme Court of Judi- 
cature in Ireland shall be substituted for the central 
office of the Supreme Court of Judicature. 

(5.) General Bules for purposes of this Act for Ireland 
shall be deemed Bules of Court within the Supreme 
Court of Judicature Act (Ireland), 1887, and may be 40 & 4i vsct 
made accordingly, at any time after the passing of this *^- ^ » •• ^ • 
Act, to take effect on or after the commencement of this 
Act 

73. — (1.) Section five of the Vendor and Purchaser Death of bare 
Act, 1874, is hereby repealed from and after the com- Z^^^kc!^' 
mencement of this Act, as regards cases of death there- 37 & 38 Vict, 
after happening; and section seven of the Vendor and 
Purchaser Act, 1874, is hereby repealed as from the date 
at which it came into operation. 

(2.) This section extends to Ireland only. 

(a) As to the meaning of a ^ bare trustee," see p. 202 (a), post. 
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SCHEDULES. 



THE FIRST SCHEDULE. 



ACTS AFFECTED (a). 
Part I. 

1 & 2 Yict. c. 110. — ^An Act for abolishing arrest on mesne 

process in civil actions, except in t)ertain cases; for 
extending the remedies of creditors against the property 
of debtors ; and for amending the laws for the relief of 
insolvent debtors in England. 

2 & 3 Vict. c. 11. — An Act for the better protection of pur- 

chasers against judgments, crown debts, lis pendens, 
and fiats in bankruptcy. 
18 & 19 Vict. 0. 15. — An Act for the better protection of 
purchasers against judgments. Crown debts, cases of lis 
pendens, and life annuities or rentohargee. 

22 & 23 Vict. c. 35. — An Act to further amend the law of 

property and to relieve trustees. 

23 & 24 Vict. c. 38. — An Act to further amend the law of 

property. 
23 & 24 Vict. c. 115. — ^An Act to simplify and amend the 
practice as to the entry of satisfaction on Crown debts 
and on judgments. 

27 & 28 Vict. c. 112. — An Act to amend the law relating to 

future judgments, statutes, and recognizances. 

28 & 29 Vict. 0. 104.— The Crown Suits, &c., Act, 1865. 
31 & 32 Vict. c. 54.— The Judgments Extension Act, 1868. 

(a) The Acts in Part I. of tbia aohedule were affected only by sectioDS 
of the Bill atruck out in the Honae of Commons, and the reference to 
them here ahonld also have been atmck out. {See Pre&ce to the fixat 
edition.) But those seotiona are now included in a. 2 of the ConTcyanoing 
Act of 1882. 
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Part IL 

5 & 6 Will. 4, c. 62. — ^An Act to repeal an Act of the present 
session of Parliament, intituled *'An Act for the more 
effectual abolition of oaths and affirmations taken and 
made in various Departments of the State, and to sub- 
stitute declarations in lieu thereof; and for the more 
entire suppression of voluntary and extra-judicial oaths 
and affidavits;" and to make other provisions for the 
abolition of unnecessary oaths. 



THE SECOND SCHEDULE. 



BEPEALS. 

A description or citation of a portion of an Act is inclusive 
of the words, section, or other part, first or last mentioned, 
or otherwise referred to as forming the beginning, or as 
forming the end, of the portion comprised in the description 
or citation. 



22 & 23 Vict, 
c. 35, in part. 



23 & 24 Vict, 
c. 126, in part. 



Part L 

An Act to further amend *J*®)in^ft-*' 

law of property and to relieve} , ' 

*^ I namely,- 

trustees J 

Sections four to nine. 



The Common Law Procedure) in part ; 

Act, 1860 1 namely,- 

Section two. 



15 & 16 Vict, 
c. 86, in part. 



Part IL 

An Act to amend the practice]. 

and course of proceeding inj^P*^' 
the High Court of Chancery.) ^^^^Y* 
Section forty-eight. 

E 
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8 & 9 Vict. c. 
119. 

23 & 24 Vict, 
c. 145, in part 



Part III. 

An Act to facilitate the convey- 
ance of real property. 

An Act to give to trustees,' 
mortgagees, and others cer- 
tain powers now commonly 
inserted in settlements, mort- 
gages, and wills • • . ., 
Parts II. and III. (sections 
eleven to thirty) (a). 



► 



in part ; 
namely ,- 



THE THIRD SCHEDULE. 



STATUTORY MORTGAGE. 

Part I. 
Deed of Statutory Morigoge. 

This IsnENTURE made by way of statutory mortgage the 
day of 1882 between A. of [dc] of the one part 

and M. of [dc.'] of the other part Witnesseth that in con- 
sideration of the sum of £ now paid to A, by M. of 
which sum A. hereby acknowledges the receipt A, as mort- 
gagor and as beneficial owner hereby conveys to M. All that 
\dc.'] To hold to and to the use of J9f. in fee simple for 
securing payment on the day of 1883 of the 
principal sum of £ as the mortgage money with 
interest thereon at the rate of [four] per centum per annum. 
In witness &c. 

*^* Variationa in ihis and niUequent fomu to he mocb, if r€guired,for 

leaaehold land^ or other matter. 

paet n. 

(A.) 
Deed of Statutory Transfer^ Mortgagor not joining. 

This Indenture made by way of statutory transfer of 
mortgage the day of 1883 between M. of [dc'] of 

(a) Parts I. and IV of the Act here referred to have aince been repealed 
by the Settled Land Act, 1882, a. 64. 
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the one part and T. of [dc.'] of the other part supplemental 
to an indenture made by way of statutory mortgage dated 
the day of 1882 and made between [<itc.] Wit- 

NESSiTH that in consideration of the sum of £ now paid 

to M. by T. being the aggregate amount of £ mortgage 

money and £ interest due in respect of the said mort- 

gage of which sum Jf. hereby acknowledges the receipt M. 
as mortgagee hereby conveys and transfers to T. the benefi t 
of the said mortgage. 
In witness &c, 

(B.) 

^Deed of Statutory Transfer^ a Covenantor joining. 

This Indenture made by way of statutory transfer of 
mortgage the day of 1883 between A. of [dc."] of 

the first part B, of [dc.\ of the second part and (7. of [dc.'\ 
of the third part supplemental to an indenture made by way 
of statutory mortgage dated the day of 1882 and 

made between [dc] Witnbsseth that in consideration of 
the sum of £ now paid to A. by C. being the mortgage 

money due in respect of the said mortgage no interest being 
now due and payable thereon of which sum A. hereby 
acknowledges the receipt A* as mortgagee with the concur- 
rence of B. who joins herein as covenantor hereby conveys 
and transfers to C the benefit of the said mortgage. 
In witness &c, 

(C.) 

Statutory Transfer and Statutory Mortgage combined. 

This Indemtube made by way of statutory transfer of 
mortgage and statutory mortgage the day of 

1883 between A, of [dc] of the first part JB. of [dc] of the 
2nd part and (7. of [dc] of the 3rd part supplemental to an 
indenture made by way of statutory mortgage dated the 
day of 1882 and made between [dcJi Whereas 

the principal sum of £ only remains due in respect of 

the said mortgage as the mortgage money and no interest is 
now due and payable thereon And Whereas B, is seized in 
fee simple of the land comprised in the said mortgage subject 
to that mortgage Now this Indsntxtsb witnisseth that in 
consideration of the sum of £ now paid to A. by C. of 

K 2 



132 CONVEYANCING AND LAW OP PROPERTY ACT. 

which Bum A. hereby acknowledges the receipt and B. hereby 
acknowledges the payment and receipt as aforesaid* A. as 
mortgagee hereby conveys and transfers to 0. the benefit of 
the said mortgage And this Indbktubb also witnesseth that 
for the same consideration A. as mortgagee and according to 
his estate and by direction of £. hereby conveys and B. as 
beneficial owner hereby conveys and confirms to G. All that 
[^c] To hold to and to the use of C. in fee simple for 
securing payment on the day of 1882 off the 

sum of £ as the mortgage money with interest thereon 

at the rate of [four] per centum per annum. 
In witness &c. 
[Or^ in case offw(keT advance^ after aforesaid a<* interi and 
also in consideration of the further sum of £ now paid 

by 0. to B. of which sum B. hereby acknowledges the receipt^ 
and after oi ai\ insert the sums of £ and £ making 

together] 

%* VariaUoM to be made^ as required, in oaae of (he deed being made hjf 
■indoreemerUy or in respect of any other thing. 



Pabt in. 

Deed of Statutory Be-eonveyanee of Mortgage. 

Tras Indentube made by way of statutory re-conveyanoe 
of mortgage the day of 1884 between C. of [dcJ] 

of the one part and B. of [dc] of the other part supplemental 
to an indenture made by way of statutory transfer of mort- 
gage dated the day of 1883 and made between 
[dc^i WrrNESSETH that in consideration of all principal 
money and interest due under that indenture having been 
paid of which principle and interest (7. hereby acknowledges 
the receipt C as mortagee hereby conveys to £. all the 
lands and hereditaments now vested in 0. under the said 
indenture To hold to and to the use of B. in fee simple 
discharged from all principal money and interest secured by 
and from all claims and demands under the said indenture. 
In witness &c. 

%* Variatiofu a$ noted above. 
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THE FOURTH SCHEDULE. 



SHORT F0BM8 OF DEEDS. 
I. — Mortgage. 

This Imdentube or Mobtoaoe made tlie day of 

1 882 between A, of [dc.'\ of the one part and B. of [dcJ] and 
C. of [dtc] of the other part Witnbssbth that in considera- 
tion of the sum of £ paid to A. by B. and G. out of 
money belonging to them on a joint account of which sum 
A, hereby acknowledges the receipt A, hereby covenants 
with B. and C. to pay to them on the day of 
1882 the sum of £ with interest thereon in the mean- 
time at the rate of [/otir] per centum per annum and also as 
long after that day as any principal money remains due 
under this mortgage to pay to B. and C. interest thereon at 
the same rate by equal half-yearly payments on the 
day of and the day of And this Indenture 
ALSO WITNESSETH that foT the same consideration A, as bene- 
ficial owner hereby conveys to B. and O, All that [<fcc.] To 
hold to and to the use of B. and 0. in fee simple subject to 
the proviso for redemption following (namely) that if ^. or 
any person claiming under him shall on the day of 
1882 pay to B. and C. the sum of £ and interest 
thereon at the rate aforesaid then B. and 0, or the persons 
claiming under them will at the request and cost of A. or 
the persons claiming under him re-convey the premises to A. 
or the persons claiming under him And A. hereby covenants 
with B. as follows [here add covenant as to fire insurance or 
ether ttpedcU covenant required]. 
In witness, &c. 

II. — Further Charge, 

Tms Indentorb made the day of 18 between 

\ihe same parties as the foregoing mortgage"] and supplemental 
to an indenture of mortgage dated the day of 

18 and made between the same parties for securing the 
sum of £ and interest at {/our'] per centum per annum 

on property at [dtc] Witnesseth that in consideration of 
the further sum of £ paid to JL by J3. and C. out of 

money belonging to them on a joint account [add receipt and 
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covenant as in the foregoing mortgage'] and further that all the 
property oomprised in the before-mentioned indenture of 
mortgage shall stand charged with the payment to B. and C. 
of the sum of £' and the interest thereon hereinbefore 

covenanted to be paid, as well as the sum of £ and 

interest secured by the same indenture. 
In witness &o. 

III. — Conveyance on Sale, 

This Indenture made the day of 1883 between 

A. of [dc.'] of the Ist part B. of [rfc] and 0. of [dc] of the 
2nd part and M. of [dc.'] of the 3rd part Whereas by an 
indenture dated [dc] and made between [dc] the lands 
hereinafter mentioned were conveyed by A, to B. and O. in 
fee simple by way of mortgage for securing £ and 

interest and by a supplemental indenture dated [dc] and 
made between the same parties those lands were charged by 
A, with the payment to B. and (7. of the further sum of 
£ and interest thereon And whereas a principal sum 

of £ remains due under the two before-mentioned 

indentures but all interest thereon has been paid as B, and 
C. hereby acknowledge Now this Indenture witnesseth 
that in consideration of the sum of £ paid by the 

direction of A. to Bn and C. and of the sum of £ paid 

to A. those two sums making together the total sum of 
£ paid by M, for the purchase of the fee simple of the 

lands hereinafter mentioned of which sum of £ B, and 

(7. hereby acknowledge the receipt and of which total sum of 
£ A, hereby acknowledges the payment and receipt in 

manner before-mentioned B. and C. as mortgagees and by 
the direction of A. as beneficial owner hereby convey and A. 
as beneficial owner hereby conveys and confirms to JIf. All 
that [dc] To hold to and to the use of JIf. in fee simple 
discharged from all money secured by and from all claims 
under the before-mentioned indentures [Add, if required^ 
And A. hereby acknowledges the right of JIf. to production 
of the documents of title mentioned in the Schedule hereto 
and to delivery of copies thereof and hereby undertakes for 
the safe custody thereof]. 
In witness &c. 

[The Schedule above referred to. 

To contain list of documents retained hy A.\ 
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IV. — Marriage Settlement, 

Thm Ikdenturb made the day of 1882 between 

John M, of [de.'] of the 1st part Jane S* of [^c] of the 2nd 
part and X of [dc.'] and T. of [(fee] of the 3rd part wtinesseth 
that in consideration of the intended marriage between John 
M. and Jane 8. John M. as settlor hereby conveys to X. and 
7. All that [de,"] To hold to X and F. in fee simple to the 
use of John M. in fee simple nntil the marriage and after the 
marriage to the use of John M. during his life without 
impeachment of waste with remainder after his death to the 
use that Jane 8. if she survives him may receive during the 
rest of her life a yearly jointure rentcharge of £ to 

commence from his death and to be paid by equal half-yearly 
payments the first thereof to be made at the end of six 
calendar months from his death if she is then living or if 
not a proportional part to be paid at her death and subject 
to the before-mentioned rent-charge to the use of X. and Y. 
for a term of five hundred years without impeachment of 
waste on the trusts hereinafter declared and subject thereto 
to the use of the first and other sons of John M. and Jane 8. 
successively according to seniority in tail male with re- 
mainder [insert here, if thought desirable, to the use of the 
same first and other sons successively according to seniority 
in tail with remainder] to the use of all the daughters of 
John M. and Jane S. in equal shares as tenants in common in 
tail with cross remainders between them in tail with re* 
mainder to the use of John M, in fee simple [Insert trusts of 
term of 500 years for raising portions ; also, if required, power to 
charge jointure and portions on a future marriage; also powers of 
sale, exchange f and partition (a), and other powers and provisions^ 
if and as desired]. 

In witness <&c. 

(a) Powers of sale, exchange, and partition are now supplied by the 
Settled Land Act, 1882, and should be omitted. For the same reason, 
powers of enfranehlsement and leasing should also be omitted. 
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THE CONVEYANCING ACT, 1882 



S. 1. 



CHAPTER IV- 

THE CONVEYANCING ACT, 1882. 
45 & 46 VICT. c. 39. 

An Ad for farther improving the Practice of Conveyancing ; 
and for other Pttrposes. [10 August, 1882.] 

Be it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows : 



• Preliminary, Preliminary. 

Short titles ; 1. — (1.) This Act may be cited as the Conveyancing 
menTi^ Extent • ^^^* l^^^ ; and the Conveyancing and Law of Property 
interpreution. Act, 1881 (in this Act referred to as the Conveyancing 
^^ ^ ^*^' Act of 1881) and this Act may be cited together as the 

Conveyancing Acts, 1881, 1882. 

(2.) This Act, except where it is otherwise expressed, 
shall commence and take effect from and immediately 
after the thirty-first day of December one thousand eight' 
hundred and eighty-two, which time is in this Act 
referred to as the commencement of this Act. 

What sections Ss. 3-6, and 8. 7, sube. 3, and s. 11 are retrospective, except in case 
retrospective, of 8. 3 as to pending actions. 

(3.) This Act does not extend to Scotland. 
(4.) In this Act and in the Schedule thereto — 
(i.) Property includes real and personal property, and 
any debt, and any thing in action, and any other 
right or interest in the nature of property, 
whether in possession or not ; 
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(ii.) Purchaser includes a lessee or mortgagee, or an ss. i, 2. 
intending purchaser, lessee, or mortgagee, or Preliminary. 

other person, who, for valuable consideration, 

takes or deals for property, and purchase has a 
meaning corresponding with that of purchaser ; 

(iii.) The Act of the session of the third and fourth 3 & 4 win. 4. 
years of King William the Fourth (chapter ^^*' 
seventy-four) ^^for the abolition of Pines and 
^* Becoveries, and for the substitution of more 
*^ simple modes of Assurance ^ is referred to as 
the Fines and Becoveries Act ; and the Act of 4 & 5 win. 4. 
the session of the fourth and fifth years of King ^ ^^ 
William the Fourth (chapter ninety-two) ^*for 
^'the abolition of Fines and Becoveries, and 
'* for the substitution of more simple modes of 
^^ Assurance in Ireland" is referred to as the 
Fines and Becoveries (Ireland) Act. 



8earohe8, Searches. 

2» — (1.) Where any person requires, for purposes of OfficUinega- 
this section, ^search to be made in the Central Office certifiattes of 
of the Supreme Court of Judicature for entries of judff- ■©ycii*" /<"^ 

•*■ v o judgments, 

ments, deeds, or other matters or documents, whereof Crown debts, 
entries are required or allowed to be made in that office ^ 
by any Act described in Part I. of the First Schedule 
to the Conveyancing Act of 1881, or by any other Act, 
he may deliver in the office a requisition in that behalf, 
referring to this section. 

In respect to deeds this s. applies to those of which entries only 
are made, as a deed creating a rentchaige ; it does not apply to deeds 
enrtHled under any Act or statutory rule (see Eubs. 11 and note). A 
search would not usually be made for deeds enrolled under any Act or Search not 
statutory rule. But search for disentailing deeds may in some cases be ^"^^\f^^ ^ ^ 
necessary : see note at the end of this s. ir^rc^ p. 140. 

For rules relating to the Central Office, see B. S. G. 1883, Or. 61. 

(2.) Thereupon the proper officer shall diligently make 
the search required, and shall make and file in the office 
a certificate setting forth the result thereof; and office 
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s. 2. copies of that certificate shall be issued on zeqnisitioDy 
Searches. ^^^ an office copy shall be evidence of tiie oertificate. 
(3.) In favour of a purchaser, as against persons in- 
terested under or in respect of judgments, deeds, or other 
matters or documents, wheroof entries are required or 
allowed as aforesaid, the certificate according to the 
tenour thereof shall be conclusive, affirmatively or 
negatively, as the case may be. 

See definition of purchaser, s. 1 (4), (ii«). 

(4.) Every requisition under this section shall be in 
writing, signed by the person making the same, specify- 
ing the name against which he desires search to be made, 
or in relation to which he requires an office copy certifi- 
cate of result of search, and other sufficient particulars ; 
and the person making any such requisition shall not be 
entitled to a search, or an office copy certificate, until 
he has satisfied the proper officer that the same is 
required for the purposes of this section. 

(5.) General Bules shall be made for purposes of this 
section, prescribing forms and contents of requisitions 
and certificates, and regulating the practice of the office, 
and prescribing, with the concurrence of the Commis- 
sioners of Her Majesty's Treasury, the fees to be taken 
therein ; which Bules shall be deemed Bules of CSourt 
39 & 40 Vict, within section seventeen of the Appellate Jurisdiction 
^ ^^' Act, 1876, as altered by section nineteen of the Supreme 

44 & 45 Vict. Court of Judicature Act, 1881, and may be made, at any 
^ ^^ time after the passing of this Act, to take effect on or 

after the commencement of this Act. 

See the rules under this s. tn/ro, pp. 174-18t!U 

(6.) If any officer, clerk, or person employed in the 
office commits, or is party or privy to, any act of fraud 
or collusion, or is ivilfuUy negligent* in the making of 
or otherwise in relation to any certificate or office copy 
under this section, he shall be guilty of a misdemeanour. 

(7.) Nothing in this section or in any Bule made 
thereunder shall take away, abridge, or prejudicially 
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affect any right which any person may have indepen- s. 2. 
dently of this section to make any search in the office ; Searches, 
and every such search may be made as if this section or -■ — 
any suqh Bule had not been enacted or made. 

(8.) Where a solicitor obtains an office copy certificate 
of result of search under this section, he shall not be 
answerable in respect of any loss ^that may arise from 
error in the certificate. 

(9.). Where the solicitor is acting for trustees, execu- 
tors, agents, or other persons in a fiduciary position, 
those persons also shall not be so answerable. 

(10.) Where such persons obtain such an office copy 
without a solicitor, they shall also be protected in like 
manner. 

(11.) Nothing in this section applies to deeds inroUed 
under the Fines and Becoveries Act, or under any other 3&4 WiiL4 
Act, or under any statutory Rule. *• ^*' 

(12.) This section does not extend to Ireland. 



A list flf the Macehes to be made by a purchaser will be found given Searches 
in T>wt^ V.and P. v<i l pp. 466, 466, 5th Ed. It is here only necessary ««»»«™"y- 
to refer shortly to some -of them. 

, The search for judgments registered under 1&2 Vict. c. 110, and Judgments, 
requiring to be re-registered every five years under 2 & 3 Yict. c. 11, 
now only applies to judgments entered up on or before 23rd July, 1860. Writs of 
Judgments entered up between that day and 30th July, 1864 (whether ?«ciition on 
there be notice or not), do not affect a purchaser or mortgagee except 
upon writ issued. and registered and execution levied within three 
calendar months after r^stration (23 & 24 Yict. 0. 38). But the writ Registration o{ 
had to be registered in the name of the creditor, and not of the debtor ^^^y'l^l^^Q 
(s. 2). In order, therefore, to search for writs of execution on judg- 
ments between 23rd July, 1860, and 30th July, 1864, it is necessary 

(1) to search for judgments against the owner between those dates, and 
having thus found the name of a judgment creditor (if any), then 

(2) to search for writs of execution in that name for three calendar 
months preceding the search. This search, again, is only necessary in 
respect of judgments entered up, before and on 29th July, 1864. 
Judgments entered up after that day do not under 27 & 28 Vict, 
c. 112, affect land of any tenure until actually delivered in execution, 
so that a purchaser or mortgagee, in order to protect himself against 
the lastrmentioned judgments, has only to see that the vendor or 
mori^iagor is in possession at the time of completion. If therefore the 
age of the vendor or mortgagor is such that no judgment could have 
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S.2. 

Marches. 



Registration 
under 27 & 28 
Vict. c. 112. 



No re- 

rc gistration. 

Crown debts. 



Lis pendens. 
Annuities. 



Disentailing 
deeds. 



Bankruptcies. 

Insolvencies. 

Extent of 
search. 



been obtained against him on or before 29th July, 1864, search for 
judgments against him is not necessary if he is in possession. But 
lands may be actually delivered in execution without any registration 
of the writ under 27 & 28 Vict, c 112, and in cases where there is any 
supposed liability to an execution the best course is to ascertain, as 
late as practicable before completion, whether there \b any writ in the 
hands of the sheriff. By s. 3 of that Act, the writ is only required to 
be registered after the land shall have been actually delivered in execu^ 
tion ; but this registration must be in the name of the judgment 
debtor, and no other or prior registration of the judgment is necessary. 

No re-registration of writs of execution is required. 

Crown debts are liable to continue in force against the debtor longer 
than judgments, the most conamon obligation to the Crown being the 
bond given on release of a railway deposit, but the cases must be rare in 
which a Crown debt before 4th June, 1839, is now subsisting so as to 
necessitate a search at the Exchequer office. Crown debts after that date 
are required to be registered (2 A; 3 Vict. c. 11, s. 8) ; and, in order to 
bind purchasers, mortgagees or creditors becoming such after 31st 
December, 1859, to be re-registered every five years (22 & 23 Vict, 
c. 35, s. 22). So that for a Crown debt from 4th June, 1839, up to and 
including 1st November, 1865, a search for five years only is required. 
As to Crown debts after the latter date, the search must be for writs 
of execution under 28 & 29 Vict. c. 104, s. 48, but there is no three 
months' lindt as there was in case of executions on ordinary judgments 
under 23 & 24 Vict. c. 38. 

A lis pendens must be re-registered every five years (2 & 3 Vict. c. 11, 
B. 7), and the search should extend over that period. 

The search for old enrolled grants of life annuities can now rarely, if 
ever, be necessary. 

The search for entries of grants of life annuities or rentcharges after 
26th April, 1855, registered under 18 & 19 Vict, a 15, s. 12, should 
be from the commencement of the register if the person against whom 
search is made acquired the property and attained twenty-one before 
that day, but otherwise from the time when he acquired the property 
or the day when he attained twenty-one, whichever last happened. 

In case of entailed property a search for enrolled deeds of disentail 
from the time when the tenant in tail attained twenty-one may be 
advisable. He may have given a security while his estate was rever- 
sionary, thereby creating a base fee, and yet the deeds might be in his 
possession without any default on the part of the creditor. 

The search for bankruptcies must still be made by the purchaser's 
solicitor until means are afforded for an official search. 

The search for insolvencies can rarely now be necessary. 

The practice is to make the above searches only since the last pre- 
ceding sale or mortgage, and not to search against preceding owners, 
it being assumed that they made proper searches and found nothing 
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adverse ; but it may be remarked that the same practice is not generally s. 2. 

obserred in the case of searches in the Yorkshire, Middlesex, and Irish —^ 

Deeds Registries. 8earche$. 

The searches for judgments, lis pendens, and Crown debts may be 
limited in each case to the period of five years back from the time of 
search, but they should be made in the names of all persons who were 
owners since the last purchase or mortgage (see Benham v. Keane, 
1 J. & H. 685, 708) except where it is known that an owner had not 
attained twenty-one on 29th July, 1864. 

Writs of execution on Crown debts are entered in the same register Writs of 
as those on judgments under 27 & 28 Vict c 112 (Dart, V. ft P. «ecution on 
vol i. p. ^95, 6th Ed.), and the time for search is not limited except 
by the commencement of the register (1st November, 1865) under 
28 & 29 Vict. c. 104, and no re-registration is required, so that the 
search for executions must be made generally back to that date, and 
the certificate will include executions (if any) on ordinary judgments 
as well as those on Crown debts (see note to Bules, Form VL tn/ra, 
p. 181). It would simplify the search if separate registers were 
kept, the number of executions on Crown debts being no doubt 
comparatively small, and the search for other executions being seldom 
necessary. 

Search for Crown debts is not necessary as regards copyholds (Dart, Copyholds. 
V. & P., p. 493, 5th Ed.) 

The only search necessary against trustees, or mortgagees, is for Its Trustees. 
pendeTis, It is not necessary to make any search against mortgagees Mortgagees 
who have been paid off: see 18 & 19 Vict. c. 16, s. 11. ^^ *" ^**"^ 

Where the vendor or mortgagor has in his possession certificates of Certificates of 
official searches they ought now to be shewn on the abstract. searches to be 

In Procter v. Cooper (2 Drew. 1) a purchaser making a search for »'*«*™<^«*- 

iudsments was held to have notice of an incumbrance which he failed ^'^jn^te 
'* ^ conclnsive. 

to discover. The official certificate is now conclusive on all matters 

within this section, and the solicitor should rely on that, and not search 

himself. 

Subs. 11 excludes from the operation of this s. all enrolled deeds, the Enrolled deeds. 

object being to make the official certificate binding only on those who 

make use of the office register for recording their incumbrances, and 

not to affect the validity of any actual conveyance upon which the 

title to land depends, as in case of a disentailing assurance. But a 

search for deeds enrolled, though so excluded, can be asked for 

(Form III. post, p. 177), and a certificate of search will be obtained 

(Form VII.) ; but it will only extend to deeds enrolled within two 

years, after which time enrolments of deeds and recognisances are 

removed to the Record Office (R.S.C. 1883, Ord. LXI. r. 13), and 

search must be made there by the solidtor himself. It is conceived 

that a solicitor will be justified in relying on an official certificate for 

enrolled deeds so obtained, so far as it extends, though this s. does not 
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SS. 2, 3. 
Soarches, 



Torkflhire 
registries. 

OfBce copy 



expressly exonerate him (a). The Court could scarcely make bim 
answerable for an omission by its own officer. 

Under tbe Yorkshire Re^tries Act, 1884 (47 & 48 Vict, a 54, 
8. 20), an official return can be obtained to a search. A solicitor, trustee, 
&c. (s. 23), is held harmless from any error in the return, but the return 
is not oondusiye in fiayour of the purchaser. 

If the certificate of search discloses an enrolled deed material to the 



and certificate ^j^^ ^^ office copy of the enrolment may be obtained under the 5th 
of the Rules under s. 2 of C. A. 1882, p. 176, infra. An office copy 
is made evidence of the enrolment by 12 & 13 Yict c. 109, s. 19. By 
8. 18 of that Act a certificate of enrolment is authorised to be endorsed 
on every enrolled deed certifying the day oi enrolment, and when 
sealed and stamped with the seal of the Enrolment Office, is evidence 
that the deed was enrolled on the day mentioned in the certificate. 



Notice, 



Restriction on 

constructive 

notice. 



Notice. 

3. — (1.) A purchaser shall not be prejadicially affected 
by notice of any instrument, fact, or thing, unless — 

(i.) It is i¥ithin his own knowledge, or would have 
come to his knowledge if such inquiries and 
inspections had been made as ought reasonably 
to have been made by him ; or 

(ii.) In the same transaction i¥ith respect to which a 
question of notice to the purchaser arises, it has 
come to the knowledge of his counsel, as such, 
or of his solicitor, or other agent, as such, or 
would have come to the knowledge of his soli- 
citor, or other agent, as such, if such inquiries 
and inspections had been made as ought reason- 
ably to have been made by the solicitor or other 
agent. 

Subs. (iL) prevents constructive notice under such circumstances as 
those in Eargreaves v. RoihweUy 1 Keen. 160. A purchaser cannot 
avoid constructive notice by omitting to investigate the title, even 
though the law under an open contract precludes investigation (^Potman 



(a) The bill as originally framed exonerated the solicitor, but did 
not make the certificate conclusive against persons deriving title under 
an enroUed deed. In the amendments made during the progress of the 
bill this exoneration appears to have been lost sight of. 
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V. Harlandf 17 Ch. D. 353). Under subs, (ii.) there will be the same SS. 3, 4, 5. 

equitable remedy by injunction as before the Act z — 

Notion. 



(2.) This section shall not exempt a purchaser from 
any liability under, or any obligation to perform or 
observe, any covenant, condition, provision, or restriction 
contained in any instrument under which his title is 
derived, mediately or immediately ; and such liability or 
obligation may be enforced in the same manner and to 
the same extent as if this section had not been enacted. 

(3.) A purchaser shall not by reason of anything in 
this section be affected by notice in any case where he 
would not have been so affected if this section had not 
been enacted. 

(4.) This section applies to purchases made either 
before or after the commencement of this Act ; save that, 
where an action is pending at the commencement of this 
Act, the rights of the parties shall not be affected by 
this section. 

Leases* Leases. 

4. — (1.) Where a lease is made under a power con- Contract for 
tained in a settlement, will. Act of Parliament, or other ofStie to iww. 
instrument, any preliminary contract for or relating to 
the lease shall not, for the purpose of the deduction of 
title to an intended assign, form part of the title, or 
evidence of the title, to the lease. 

(2.) This section applies to leases made either before 
or after the commencement of this Act. 

The effect of this s. is merely to prevent a purchaser of the lease Effect of s. 4. 
after it is granted, requiring as part of his title an abstract and pro- 
duction of the contract under which it was granted ; thus placing the 
contract in the same position as a document shewing the freeholder's 
title under V. & P. A. s. 2. 



Separate Trustees. Separate 

Trustees, 

5.— (1.) On an appointment of new trnstees, a separate -— 
fiet of troBtees may be appointed for any part of the trust of''S^ 
property held on trusts distinct from those relating to "«ts of trustee*. 
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,S. 6, 7, 



Separate 
I^vutees, 



This 8. applies 
to any ap- 
pointment. 



any other part or parts of the trust property ; or, if only 
one trustee was originally appointed, then one separate 
trustee may be so appointed for the first-mentioned parL 
(2.) This section applies to trusts created either before 
or after the commencement of this Act. , 

Plural includes singular, so that the words '' on appointment of new 
trustees " include an a; pdntment of one new trustee, and the appoint- 
ment need not be an appointment of trustees for the whole of the funds : 
Be Paine'sr Tnuts^ W. N. 1885, p. 42. The case contemplated by the 
8. is an appointment of a new trustee for one fund, and if a new trustee 
can be appointed for that one, it necessarily follows that the old trustee 
retires from that one. A power to retire is neverezpressly given where 
the retirement is consequent on a new appointment. 

The Court has appointed separate sets of trustees for distinct trusts, on 
petition under the Trustee Acts (see Re CoUeriWi Trusts, W. N. 1869, 
p. 183 ; Lewin on Trusts, 865 n., 6th Ed.) 

It is conceived that this s. applies where a set of distinct trusts are 
for the time being in force as to a fund, though there may be an ulti- 
mate limitation over by reference to the trusts of some other fund. The 
reference is merely to save repetition, and does not make the two funds 
into one, though in certidn cases there will be no duplication of 
charges : see Etndle v. Taylor, 5 D. M. & G. 577 ; Cooper v. Jfoc- 
donald, L. R. 16 £q. 258. 



Powers. 



Disclaimer of 
power by 
trustees. 



Disclaimer of 
powers. 



Powers. 

6. — (1.) A person to whom any power, whether coupled 
with an interest or not, is given, may, by deed, disclaim 
the power ; and, after disclaimer, shall not be capable of 
exercising or joining in the exercise of the power* 

(2.) On such disclaimer, the power may be exercised 
by the other or others, or the survivors or survivor of the 
others, of the persons to whom the power is given, unless 
the contrary is expressed in the instrument creating the 
power. 

(3.) This section applies to powers created by instru- 
ments coming into operation either before or after the 
commencement of this Act. 

G. A. s. 52 enables the release of a power whether coupled with an 
interest or not (unless it is coupled with a duty), thereby extioguishing 
it, so that several trustees concurring can absolutely preclude them- 
selves from ever exercising the power, but it does not enable one trustee 
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ak>ne to disclaim as he could diBclaim a trust estate, so as to vest the SS^ 6, 7. 
power in the other trustees. This s. puts disclaimer of a power on 
the same footing as disclaimer of an estate (see Sugd. Powers, p. 50, 
8th £d.) 



Powers^ 



Married Women. Married 

7. — (1.) In section seventy-nine of the Fines and ' 

Recoveries Act, and section seventy of the Fines and menrof^delfdi 
Becoveries (Ireland) Act, there shall, by virtue of this hy married 
Act, be substituted for the words ^ two of the perpetual '^^™*^ 
commissioners, or two special commissioners/* the words 
** one of the perpetual commissioners, or one special com- 
missioner ; " and in section eighty-three of the Fines and 
Becoveries Act, and section seventy -four of the Fines 
and Becoveries (Ireland) Act, there shall, by virtue of 
this Act, be substituted for the word '^persons" the 
word ** person," and for the word "commissioners" the 
words "a commissioner;" and all other provisions of 
those Acts, and all other enactments having reference in 
any manner to the sections aforesaid, shall be read and 
have effect accordingly. 

(2.) Where the memorandum of acknowledgment by 
a married woman of a deed purports to be signed by a 
person authorised to take the acknowledgment, the deed 
shall, as regards the execution thereof by the married 
woman, take effect at the time of acknowledgment, 
and shall be conclusively taken to have been duly 
acknowledged. 

8. 84 of the "Pn glJRh Fines and Beooyeries Act as it no# stands,* 
consequent on this repeal, will he found at p. 152, i^fra. The new 
form of memorandum is given in the rules, inftxLy p. 173. 

The effect of this section is : Effect of s. 7 

1. To substitute one perpetual or special commissioner in place 

of two. 

2. To make a memorandum of acknowledgment indorsed on the 

deed sufficient, without any separate certificate to he filed. 
But under the M. W. P. A. every woman married after 1882, and and of 
every other married woman, as to property acquired after that year, is ^" ^* ^' ^ 
in the pontion of a fejM soZe, and can convey without any acknow- 
ledgment. 

L 
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s. 7. (3.) A deed acknowledged before or after the com- 

Married mencement of this Act by a married woman, before a 
Woman. jadge of the High Conrt of justice in England or Ireland, 
or before a judge of a county court in England, or before 
a chairman in Ireland, or before a perpetual commas' 
sioner or a special commissioner, shall not be impefldied 
or impeachable by reason only that such judge, cludnnan, 
or commissioner was interested or concerned either as a 

« 

party, or as solicitor, or clerk to the solicitor for one of 
the parties, or otherwise, in the transactkm giving occasion 
for the acknowledgment; and Geneitil Bules shall be 
made for preventing any person interested or concerned 
as aforesaid from taking an acknowledgment; but no 
such Bule shall make invalid any acknowledgment ; and 
those Bules shall, as regards England, be deemed Bules 

39 k 40 Vict, of Court within section seventeen of the Appellate Juris- 

diction Act, 1876, a» altered by section nineteen of the 
44 & 45 Vict. Supreme Court of Judicature Act, 1881, and shall, as 

regards Ireland, be deemed Bules of Court within the 

40 & 41 Vict. Supreme Court of Judicature Act (Ireland), 1877, and 
^' ^^* may be made accordingly, for England and Ireland 

respectively, at any time after the passing of this Act, to 
take effect on or after the commencement of this Act. 

See niles under ibis 8., t«/ra, pp. 172-174. 

(4.) The enactments described in the Schedule to this 
Act are hereby repealed. 

(5.) The foregoing provisions of this section, including 
the repeal therein, apply only to the execution of 
deeds by married women after the commencement of 
this Act. 

(6.) Notwithstanding the repeal or any other thing in 
this section, the certificate, if not lodged before the com- 
mencement of this Act, of the taking of an acknowledg- 
ment by a married woman of a deed executed before the 
commencement of this Act, with any a£Sdavit relating 
thereto, shall be lodged, examined, and filed in the like 
manner, and with the like effects and consequences as if 
this section had not been enacted. 
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(7.) There shall continue to be kept in the proper office 
of the Supreme Court of Judicature' an index to all 
certificates of acknowledgments of deieds by married 
women lodged therein, before or after the commence- 
ment of this Aot^ containing the names of the married 
women and their husbands, alphabetically arranged, and 
the dates of the certificates and of the deeds to which 
they respectively relate, and other particulars found con- 
renient ; and every such certificate lodged after the com- 
mencement of this Act shall be entered in the index as 
soon as may be after the certificate is filed. 

(8.) An office copy of any such certificate filed before 
or after the commencement of this Act shall be delivered 
to any person applying for the same; and every such 
office copy shall be received as evidence of the acknow- 
ledgment of the deed to which the certificate refers. 

8ee form of requisition for an official search for certificates of ac- 
knowledgments, infra^ p. 179. 

SubdB. 3- appUes to deeds acknowledged before or after 1882, and 
subs. 5 applies to the execution of deeds after 1882. So far as regards 
the interest of the person since the Act, or either of the persons before 
the Act taking an acknowledgment, the deed is imimpeachable, whether 
executed before or after 1882. But so far as regards the manner of 
acknowledgment, the Act applies only to deeds executed after 1882. 

Certificates lodged after the commencement of the Act and referred to 
in subs. 6, necessarily mean the certificates of acknowledgments taken 
but not lodged before the Act. An index of certificates of acknowledg- 
ment has still to be kept, to enable searches in regard to deeds executed 
before the Act. 



SS. 7. 8. 



Marriea 
Wonwn. 



Potoers of 
Attorney. 



Powers of Attorney. 
8. — (1.) If a power of attorney, given for valuable 

• J .. . • ,t_ • A. A. ^» ai Effect of powCT 

consideration, is m the instrument creating the power ex- of attorney, for 
pressed to be irrevocable, then, in favour of a purchaser — ^^"f » ™*^® 

/• \ rrn in i it • .1 aMOlutely - 

(i.) The power shall not be revoked at any time, either irrevocable, 
by anything done by the donor of the power 
without the concurrence of the donee of the 
power, or by the de9.th, marriage, lunacy, un- 
soundness of mind, or bankruptcy of the donor 
of the power ; and 

L 2 



148 



THE CONVEYANCING ACT, 1882. 



sS. 8, 9. (ii.) Any Act done at any time by the donee of the 

Powers of power, in pursuance of the power, shall be as 

Attorney. valid as if anything done by the donor of the 

power without the concurrence of the donee of 
the power, or the death, marriage, lunacy, un- 
soundness of mind, or bankruptcy of the donor 
of the power, had not been done or happened; 
and 
(iii.) Neither the donee of the power nur the purchaser 
shall at any time be prejudicially affected by 
notice of anything done by the donor of the 
power, without the concurrence of the donee of 
the power, or of the death, marriage, lunacy, un- 
soundness of mind, or bankruptcy of the donor of 
the power. 
(2.) This section applies only to powers of attorney 
created by instruments executed after the commencement 
of this Act. 

Powers of This section relates only to powers of attorney given for value, and 

J!i^™i!?-^*^*" enables a power of that kind to take the place of an actual transfer,'but 
it is conceived that the attorney must be a person named, and that the 
power lapses by his death. He may, however, be empowered to appoint 
substitutes. A person desiring to give a security may, in consideration 
of the loan, give an irrevocable power to transfer, or convey, or sell, thus 
enabling the lender to realise his security, if he so require. When the 
loan is repaid the power may be cancelled, and a transfer and re-transfer 
are thus avoided. The j^rson taking the power must use all the same 
.precautions as if he had taken an actual transfer, so as to prevent 
another transferee taking without notice. In the case of land, for 
instance, he must obtain the deeds. 



for valae. 



Effect of power 
of attoniej, 
for value or 
not, made 
irrevocable for 
fixed time. 



9. — (1.) If a power of attorney, whether given for 
valuable consideration or not, is in the instrument 
creating the power expressed to be irrevocable for a 
fixed time therein specified, not exceeding one year 
from the date of the instrument, then, in favour of a 
purchaser, — 

(i.) The power shall not be revoked, for and during 
that fixed time, either by anything done by the 
donor of the power without the concurrence of 
the donee of the power, or by the death, marriage, 
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lunacy, unsoundness of mind, or bankruptcy of s. o 
the donor of the power ; and p^ii^ of 

. (ii.) Any act done within that fixed time, by the donee Attorney. 
of the power, in pursuance of the power, shall be 
as valid as if anything done by the donor of the 
power without the concurrence of the donee of 
the power, or the death, marriage, lunacy, un- 
soundness of mind, or bankruptcy of the donor 
of the power, had not been done or happened; 
and 
(iii.) Neither the donee of the power, nor the purchaser, 
shall at any time be prejudicially affected by 
notice either during or after that fixed time of 
anything done by the donor of the power during 
that fixed time, without the concurrence of the 
donee of the power, or of the death, marriage, 
lunacy, unsoundness of mind, or bankruptcy of 
the donor of the power within that fixed time. 
(2.) This section applies only to powers of attorney 

created by instruments executed after the commencement 

of this Act. 

This section indades powers of attorney not given for value, as, for Power of 
instance, where a person going abroad desires to give a power to sell »ttomey oot 
property. The main difficulty hitherto has been that in order to make 
a complete title it was necessary to ascertain that the principal was 
living when the transfer under the power was made. In order to avoid 
thisy the only course was to make an actual transfer on trust for sale. 
If no sale was made, a re-transfer became necessary, thus in the case of 
land putting two deeds in the title. This section is supplementary to 
C. A. 88. 46, 47, ante, p. 105. 

Though not necessary since the C. A. s. 46, it is usual and proper Execution by 
that the attorney should sign the principal's name and express the deed attorney. 
to be signed, sealed, and delivered by the attorney, naming him. The 
principal is named and described amongst the parties as if he himself 
executed, and no other reference is made to the attorney or the power, 
except in the signature and attestation clause (see as to executiou by an 
attorney, Coombes^s Ccue, 9 Co. Rep. 77 ; Frontin v. SmaU, 2 Lord 
Baym. 1418 ; WUks v. Bcuik, 2 East, 142 ; see also Launrie v. Lees, 14 
Ch. D. 249, 7 App. Cas. 19, where, though the attorneys executed in 
their own names, the inference was that they did so on behalf of their 
principal : 7 App. Cas. 28j per Lord Penzance). 
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SS. 10, 11. 



Executory 
Limitation. 



Restnction on 

ezecntorj 

limitations. 



Executory 
limitations 
assimilated to 
strict settle- 
ment. 



Eosecv/tory LimitcUiam, 

10. — (1.) Where there is a person entitled to land for 
an estate in fee, or for a tenn of years absolute or deter- 
minable on life, or for a term of life, with an executory 
limitation over on default or failure of all or any of his 
issue, whether within or at any specified period or time or 
not, that executory limitation shall be or become void and 
incapable of taking effect, if and as soon as there is living 
any issue who has attained the age of twenty-one years, 
of the class on default or failure whereof the limitation 
over was to take effect. 

(2.) This section applies only where the executory 
limitation is contained in an instrument coming into 
operation after the commencement of this Act. 

An executory limitation generally prevented alienation for a longer 
period than an ordinary strict settlement. Thus under a devise '* to A. 
in fee simple, and if he die without issue living at his death, to B. in 
fee simple," with further limitatioDS over of the same kind, it wad 
necessary that all the persons named should concur in a sale, whereas 
in case of an ordinary strict settlement on the several persons named 
and their issue, A. with his son, when of age, can bar the entail and 
sell. This section enables A. alone to sell when any child or other 
issue of his attains twenty-one, the limitations over becoming barred in 
the same event in which the entail under a strict settlement could be 
barred. The section gives no estate to the issue, but simply gives A. 
in his lifetime, when a child or other issue of his attains twenty-one, 
the same complete power of disposition as independently of the Act he 
would acquire at his death if a child or other issue of his were then 
living. 

The section only applies to an estate in fee or for life, or a term of 
years absolute or determinable with life. 



Long terms. 



Long Terms. 



Amendment of U. Section sixty-five of the Conveyancing Act of 1881 

respecting long shall apply to and include, and shall be deemed to have 

Urmu. always applied to and included, every such term as in 

that section mentioned, whether having as the immediate 

reversion thereon the freehold or not ; but not — 
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(i.) Any tenn liable to be determined by re-entry for ss.ii, 12, 13. 

condition broken ; or Longlremii. 
(ii.) Any term created by sub-demise out of a superior 

term, itself incapable of being enlarged into a fee 

simple. 

See note to C. A. s. 65, p. 120, supra. 



Mortgages. Mortgages. 

12. The right of the mortgagor, under section fifteen Rcconyeyance 
of the Conveyancing Act of 1881, to require a mortgagee, **" ™**' ^*^*' 
instead of re-conveying, to assign the mortgage debt and 
convey the mortgaged property to a third person, shall 
belong to and be capable of being enforced by each 
incumbrancer, or by the mortgagor, notwithstanding any 
intermediate incumbrance ; but a requisition of an incum- 
brancer shall prevail over a requisition of the mortgagor, 
and, as between incumbrancers, a requisition of a prior 
.incumbrancer shall prevail over a requisition of a subse- 
quent incumbrancer. 

See note to C. A. b. 15, p. 58, supra. 



Saving, Saving. 

13. The repeal by this Act of any enactment shall not R«»triction on 
affect any right accrued or obligation incurred thereunder Act. 
before the commencement of this Act; nor shall the 
same affect the validity or invalidity, or any operation, 
effect, or consequence, of any instrument executed or 
made, or of anything done or suffered, before the com- 
mencement of this Act ; nor shall the same affect any 
action, proceeding, or thing then pending or uncom- 
pleted; and every such action, proceeding, and thing 
may be carried on and completed as if there had been no 
such repeal in this Act 
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SCHEDULE. 



Section 7 (4.) 



3 & 4 Will. 4, c. 74. 
in part. 



4 & 5 Will. 4, c. 92. 
in part. 



17 & 18 Vict. c. 75. 



41 & 42 Vict. c. 23. 



BEPEALS. 

The Fines and Be-] . . , 

A ^ U^ P*^ ; namely,— 
covenes Act . . | 

Section eighty-four, from and 
inoluding the words *'and the 
same judge," to tiie end of that 
section. 

Sections eighty-five to eighty- 
eight inclusive. 

The Fines and Ee-| 
coveries (Ire-[ in part ; namely, — 
land) Act . . J 

Section seventy-five, from and 
including the words '*and the 
same judge," to the end of that 
section. 
Sections seventy-six to seventy- 
nine inclusive. 

An Act to remove doubts concerning 
the due acknowledgments of deeds 
by married women in certain cases. 

The Acknowledgment of Deeds by 
Married Women (Ireland) Act, 
1878. 



The 84th section of the English Fines and Beooveries Act as it now 
stands, consequent on the above repeal, is as follows : — 

LXXXIV. When a married woman shall acknowledge any such 
deed as aforesaid, the Judge, Master in Chancery, or Commissioner 
taking such acknowledgment shall mgn a memorandum, to be indorsed 
on or written at the foot or in the margin of such deed, which 
memorandum, subject to any alteration which may from time to time 
be directed by the Court of Common Pleas, shall be to the following 
effect ; videlicet Ithe form to he now used is given in the Bvle* under 
the Fines and Recoveries Act^ and 8.7 of C. A., 1882, p. 173, post^ 
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CHAPTEB V. 

MARRIED WOMEN'S PROPERTY ACT, 1882. 
45 & 46 VICT. c. 76. 

An Act to consolidate and amend the Acta relating to the s. i. 
Property of Married Women. [18th August 1882.] 

Whereas it is expedient to consolidate and amend the 
Act of the thirty-third, and thirty-fourth Victoria, chapter 
ninety-three, intituled " The Married Women's Property 
Act, 1870," and the Act of the thirty-seventh and thirty- 
eighth Victoria, Chapter fifty, intituled "An Act to 
amend the Married Women's Property Act (1870) " : 

Se it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows : 

See general obeervations on this Act, Chap. I., s. 2, supra, 

1. — (1.) A married woman shall, in accordance with the Married 
provisions of this Act, be capable of acquiring, holding, ^<*"^ *^^ 
and disposing by will or otherwise, of any real or personal hoUing pro- 
property as her separate property, in the same manner as JJ^^a^^g ai 
if she were a feme sole, without the intervention of any • ^«™« »<>^«- 
trustee. 

The whole effect of this section appears to be contained in the words 
^ feme sole " and *' without the intervention of a trustee." Before the 
Act it was competent for a married woman to ''acquire, hold, and 
dispose of" property, but she was not entirely in the same position as 
A feme sole, and the intervention of a trustee was necessary to prevent 
the l^al estate or right vesting in her husband, and to enable it to 
pass without an acknowledged deed. The words "separate property*' 
seem used, not as referable to separate use, but in the same way as a 
member of a partnership may be said to be entitled to certain property 
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S. 1. 



Applies only 
to property 
acquired after 
1882: 

and daring 
coverture only 
qu. 



Trust 
property. 



as his " separate property/ as distinguished from partnership pro- 
perty. This sube., taken by itself, is merely enabling ; it does not say 
whether, in order to enable a married woman to take separate property 
it must be expressly given to her as such, in the same manner as for- 
merly in case of property given for her separate use. This, however, 
appears provided for by s. 2 as to a woman married after 1882, and by 
8. 5 as to a woman married before 1883, in respect to property acquired 
after 1882. Under these sections she is ''entitled to have and to 
hold, and to dispose of in manner aforesaid, as her separate property,** 
so that an absolute separate title is thereby created, and it seems quite 
independent of the terms of gift, so that it is not now legally possible 
to create the old status as to property between husband and wife 
(see ante, pp. 6-9). 

This section applies to property of a woman married before 1883 
only where it was acquired after 1882 : Be Harris* Settled Estates, 
28 Gh. D. 171. Also Pearson, J., has held that it is confined' in its 
operation to property acquired during the coverture, and consequently 
a will made or republished during widowhood is necessary in order to 
dispose of property acquired during widowhood : Re Price, Stafford 
V. Stafford, W. N. 1885, p. 32. This decision seems open to some 
question. The enactment is that i^ married woman shall be capable 
of disposing by will or otherwise of '* any real or personal property ** as 
her separate property. By ss. 2 and 5 separate property is defined 
so as to include aU property devolving <rfter marriage, or in case 
of a woman married before 1883 all property devolving after 1882. 
There is no restriction that it must be acquired during the coverture. 
The will of a married woman like any other will speaks from her 
death, and would exercise an ordinary power of disposition, and dispose 
of property settled to her separate use, though she be a widow at her 
death (Farwell on Powers, p. 93) or though the power did not exist at 
the date of the will {Thomas v. Jones 1 De G. J. A? S. 80.) The 
power given by the act seems equally extensive. 

Though, as will be subsequently shewn, the wording of s. 18 is 
rather deficient, it seems reasonably clear that this subs, and ss. 2 
and 5 include all trust property. The words are in strictness only 
applicable to property of which she is beneficial owner, but as she is 
liable separately on contract or in tort, and her husband need not be a 
party to any action (subs. 2.), the same reasoning applies as in Bathe v. 
Bank of England, 4 K. & J. 564. 

(2.) A married woman shall be capable of eiitering 
into and rendering herself liable in respect of and to the 
extent of her separate property on any contract, and of 
suing and being sued, either in contract or in tort or 
otherwise, in all respects as if she were a feme sole, and 
her husband need not be joined with her as plaintiff or 
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defendant, or be made a party to any action or other s. i. 
legal proceeding brought by or taken against her ; and """~ 
any damages or costs recovered by her in any such action 
or proceeding shall be her separate property; and any 
damages or costs recovered against her in any such action 
or proceeding shall be payable out of her separate pro- 
perty, and not otherwise. 

Under this subs, a married woman may sue alone for a tort com- Married woman 
mitted before the commencement of the Act {Wddon v. Window ™*y f'l* *nd 
13 Q. B. D. 784), and for a trespass on a house occupied by her ( Weldon 
V. De Bathe, 14 Q. 6. D. 339), and may petition alone (Be Outwin's may sue, &c. 
Trusts, 31 W. R. 374), and is not liable to give security for costs ** » "**«^« 
( ThreLfaU v. Wilson^ 8 P. D. 18 ; Severance v. Civil Service Supply 
Association, 48 L. T. 485). 

It seems to follow from Stafford v. Stafford, above referred to, that Enforcement, 
the contract of a married woman made during coverture cannot be "^^^^ <li*- 
en forced against her as widow, except in respect to property belonging contract durtnff 
to her during the coverture, and cannot be enforced against her property coverture, 
acquired during widowhood. It seems also doubtful whether she can 
sue as widow in respect of a contract or tort during coverture. By her 
husband's death she passes from the condition of a statutory /«me soU 
to that of a common-law feme sole ; her statutory privileges and lia^ 
bilities are, if the decision in Stafford v. Stafford be correct, distinct 
from her common law rights, and are not available in respect to nuitters 
solely governed by the common law. 

(3.) Every contract entered into by a married woman 
shall be deemed to be a contra.ct entered into by her with 
respect to and to bind her separate property^ unless the 
contrary be shown. 

This subs, is not retrospective, Conola/n v. Leyland, 27 Ch. D. 632. Not retro- 
spective. 

(4.) Every contract entered into by a married woman 
with respect to and to bind her separate property shall 
bind not only the separate property which she is pos- 
sessed of or entitled to at the date of the contract, 
but also all separate property which she may thereafter 
acquire. 

This subs, is not retrospective ; Conolan v. Leyland, 27 Ch. D. 632. 
It renders obsolete the decision in Pike v. Fitzgxbhony 17 Ch. D. 454, 
that the contract of a married woman bound so much only of her 
separate estate not subject to restraint on anticipation as existed at 
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SS. 1, 2, 3. 



Form of final 

judgment 

against 

married 
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Property of a 
woman mar- 
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Act to be held 
by her aa a 
feme sole. 



Loans by wife 
to husband. 



the date of the contract, and remained when judgment was enforced 
But it does not make a contract by a married woman binding on any 
property which she is restrained from anticipating : see s. 19, poat^ 
As to the definitions of " contract " and " property," see s. 24, post 

(5.) Every married woman carrying on a trade sepa- 
rately from her husband shall, in respect of her separate 
property, be subject to the bankruptcy laws in the same 
way as if she were a feme sole. 

There seems no reason now why a married woman should not be a 
partner in trade with her husband. If so, does she carry on trade 
separately from him ? Also, if she does not carry on trade, is she sub- 
ject to the bankrupt laws in the same manner as any other non-trader? 
It is conceited that this subs, is not restrictive, and that as a feme 
sole in respect to her property, she must be subject to the same laws 
and liabilities as an BCtual/eme sole. 

As to the form of a final judgment against a married woman in 
respect of her separate estate: see Bursill v. Tanner, 13 Q. B. 
D. 691. 

2. — Eyery woman who marries after the commence- 
ment of thiff Act shall be entitled to have and to hold as 
her separate property and to dispose of in manner afore- 
said all real and personal property which shall belong 
to her at the time of marriage, or shall be acquired by 
or devolve upon her after marriage, including any wages, 
earnings, money, and property gained or a.cquired by her 
in any employment, trade, or occupation, in which she is 
engaged, or which she carries on separately from her 
husband, or by the exercise of any literary, artistic, or 
scientific skill. 

Accordingly the examination of a woman married since 1882, 
as to her consent under the Settled Estates Act, 1877, s. 50, is not 
necessary : BiddeU v. Errington, 26 Gh. D. 220. 

3. Any money or other estate of the wife lent or en- 
trusted by her to her husband for the purpose of any 
trade or business carried on by him, or otherwise, shall 
be treated as assets of her husband's estate in case of his 
bankruptcy, under reservation of the wife's claim to a 
dividend as a creditor for the amount or value of such 
money or other estate after, but not before, all claims of 
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the other creditors of the husband for yaluable considera- ^' ^» *» ^' 
tion in money or money's worth have been satisfied. 

4. The execution of a general power by will by a Execution of 
married woman shall have the effect of making the pro- ^^^^ power, 
perty appointed liable for her debts and other liabilities 

in the same manner as her separate estate is made liable 
under this Act 

5. Every woman married before the commencement of Property 
this Act shall be entitled to have and to hold and to the^A^bja 
dispose of in manner aforesaid as her separate property T**?^*™""v 
all real and personal property, her title to which, whether Act to be held 
vested oi contingent, and whether in possession, rever- f^^^^^J^* 
sion, or remainder, shall accrue after the commencement 

of this Act, including any wages, earnings, money, and 
property so gained or acquired by her as aforesaid. 

In Baynton v. CoUinSf 27 Ch. D. 604 (where the question wag not ^^^^ ^j^i^ j^ 
as to a contested right to property, but merely whether married women to accrue, 
should be separately examined) Chitty, J., considered that this section 
includes property coming into possession after the commencement of 
the Act though the title accrued before. He relied on the words 
** whether vested or contingent and whether in possession, reversion or 
remainder." The learned Judge said : '* Five different kinds of title 
were mentioned, and if any one of them accrues after the commence- 
ment of the Act, then sect. 5 will apply.** But it is submitted that 
this construction reduces to silence four of the five kinds of title, and 
treats the sect, as using only the words, ** property which shall accrue 
in possession after.** The express inclusion of property, the title to 
which in reversion accrues after 1882, excludes by necessary implica- 
tion similar titles which accrued previously ; otherwise, the result is, 
that though a right in possession accruing after 1883 covers every 
reversionary title whenever arising, yet sect. 5 includes by express 
words a reversionary title arising after 1882, but does not include, 
except generally under the words *' title in possession,** a reversionary 
title arising before 1883, notwithstanding that this latter title, the 
inclusion of which defeats vested rights, most requires distinct evidence 
of an intention to include it. Baynton v. CoUins has, however, been 
followed, though not assented to, in Be Thompson and Curzon^ W. N. 
1885, p. 60, and Be Hughes, ib. p. 62. 

Where there was any contingent interest befcnre 1883 which Interests con- 
afterwards ripened into possession, it is submitted that the old law J'^^o*^' before 
applies. See Atcherley v. Du Moulin, 2 E. A? J. 186; Bering v. 
Kynaaton, L. R. 6 Eq. 210 ; and ^e Jones' WiU, 2 Gh. D. 362, as to 
contingent interests not falling within covenants to settle other 
property of the wife : and see contra, Commdl v. Keith, 3 Ch. D. 767. 
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8S. 5 6. 
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The ooDstniotion of a will made before the Act is not affected, so 
that a gift therein to husband and wife and a third person gives the 
husband and wife a moiety only, thoi^h the testator dies after the 
commencement of the Act: Be March, Mander v. Harris, 27 Oh. 
D. 166. Whether the result would be the same imder a will made 
after the commencement of the Act remains to be decided. 

6. All deposits in any post office or other savings bank, 
or in any other bank, all annuities granted by the Com- 
missioners for the Beduction of the National Debt or by 
any other person, and all sums forming part of the public 
stocks or funds, or of any other stocks or funds transfer- 
able in the books of the Groyemor and Company of the 
Bank of England, or of any other bank, which at the 
commencement of this Act are standing in the sole name 
of a married woman, and all shares, stock, debentures, 
debenture stock, or other interests of or in any corpora- 
tion, company, or public body, municipal, commercial, or 
otherwise, or of or in any industrial, provident, friendly, 
benefit, building, or loan society, which at the commence- 
ment of this Act are standing in her name, shall be 
deemed, unless and until the contrary be shown, to be 
the separate property of such married woman; and the 
fact th^y sudt deposit, annuity, sum forming part of 
the public stocks or funds, or of any other stocks or funds 
transferable in the books of the Goyemor and Company 
of the Bank of England or of any other bank, share, 
stock, debenture, debenture stock, or other interest as 
aforesaid, is standing in the sole name of a married 
woman shall be sufficient prima facie evidence that she 
is beneficially entitled thereto for her separate use, so as 
to authorise and empower her to receive or transfer the 
same and to receive the dividends, interests, and profits 
thereof, without the concurrence of her husband, and to 
indemnify the Postmaster General, the Commissioners 
for the Beduction of the National Debt, the Governor 
and Company of the Bank of England, the Governor and 
Company of the Bank of Ireland, and all directors, 
managers, and trustees of every such bank, corporation, 
company, public body, or society as aforesaid, in respect 
thereof. 
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This section applies to funds in the sole name of a married wamanut SS^^7. 
the commencement of the Act, although ** name,* and not ** sole name," 
occurs in the 14th luie. The next section applies to those subsequently 
tnmsferred to her sole name. The words ** beneficially entitled " appear 
to exclude the case of trust property, which, however, seems supplied 
by s. 18. 

This section uses the old expressions *' separate property as a married 
woman," and "separate use," but nothing seems to arise thereon. 
The words ** separate use " and ** separate property as a married woman " 
seem to be used as equivalent expressions (see first note to s. 1 (1), 
ante). In the next section " separate property " is again used. It is 
presumed they. mean the same thing as "separate property as a feme 
sole," the general effect of the Act being to abolish all the old relation- 
ship as to property between husband and wife, and leave no application 
for the doctrine of separate use (see ante, p. 6). 

7. All sums formiDg part of the public stocks or funds. As to stock, 
or of any other stocks or funds tninsferable in the books ^^^^^ 
of the Bank of England or of any other bank, and all &c., tb « mar- 

1 J -x J •.. A- 1 ried woman. 

such deposits and annuities respectively as are men- 
tioned in the last preceding section, and all shares 
stock, debentures, debenture stock, and other interests of 
or in any such corporation, company, public body, or 
society as aforesaid, which after the commencement of 
this Act shall be allotted to or placed, registered, or 
transferred in or into or nmde to stand in the sole name 
of any married woman shall be deemed, unless and until 
the contrary be shown, to be her separate property, in 
respect of which so far as any liability may be incident 
thereto her separate estate shall alone be liable, whether 
the same shall be so expressed in the document whereby 
her title to the same is created or certified, or in the 
books or register wherein her title is entered or recorded, 
or not. 

Provided always, that nothing in this Act shall re- 
quire or authorize any corporation or joint stock company 
to admit any married woman to be a holder of any 
shares or stock therein to which any liability may be 
incident, contrary to the provisions of any Act of 
Parliament, charter, byelaw, articles of association, or 
deed of settlement regulating such corporation or 
company. 
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This sectioD does not oontain the words ** beneficially entitled,** and 
appears, therefore, to inclnde trust property. See note to last section. 

8« All the provisions herein-before contained as to 
deposits in any post office or other sayings bank^ or in 
any other bank, annuities granted by the Commissioners 
for the Bednction of the National Debt or by any other 
person, sums forming part of the public stocks or funds, 
or of any other stocks or funds transferable in the books of 
the Bank of England or of any other bank, shares, stock, 
debentures, debenture stock,- or other interests of or in 
any such corporation, company, public body, or society as 
aforesaid respectively, which at the commencement of 
this Act shall be standing in the sole name of a married 
woman, or which, after that time, shall be allotted to, or 
placed, registered, or transferred to or into, or made to 
stand in, the sole name of a married woman, shall respec- 
tively extend and apply, so far as relates to the estate, 
right, title, or interest of the married woman, to any of 
the particulars aforesaid which, at the commencement of 
this Act, or at any time afterwards, shall be standing in 
or shall be allotted to, placed, registered, or transferred 
to or into, or made to stand in, the name of any married 
woman jointly with any persons or person other than her 
husband. 

This section appears not to include trust property standing in the 
names of a married woman jointly with any persons or person other 
than her hushand, at the commencement of the Act, but does include 
trust property subsequently trausferred to her jointly with any persoxis 
or person other than her husband (see notes to last two sectioDs). 

9. It shall not be necessary for the husband of any 
married woman, in respect of her interest, to join in the 
transfer of any such annuity or deposit as aforesaid, or 
any sum forming part of the public stocks or funds, or of 
any other stocks or funds transferable as aforesaid, or any 
share, stock, debenture, debenture stock, or other benefit, 
right, claim, or other interest of or in any such corpora- 
tion, company, public body, or society as aforesaid, which 
is now or shall at any time hereafter be standing in the 
sole name of any married woman, or in the joint names of 
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such married woman and any other person or persons not ^s. 9^,11. 
being her husband. 

10. If any investment in any such deposit or annuity Fraudulent 
as aforesaid, or in any of the public stocks or funds, or in JJiJh'money of 
any other stocks or funds transferable as aforesaid, or in husband. 
any share, stock, debenture, or debenture stock of any 
corporation, company, or public body, municipal, com- 
mercial, or otherwise, or in any share, debenture, benefit, 
right, or claim whatsoever in, to, or upon the funds of 
any industrial, provident, friendly, benefit, building, or 
loan society, shall have been made by a married woman 
by means of moneys of her husband, without his consent, 
the Court may, upon an application under section seven- 
teen of this Act, order such investment, and the dividends 
thereof, or any piirt thereof, to be transferred and paid 
respectively to the husband; and nothing in this Act 
contained shall give validity as against creditors of the 
husband to any gift, by a husband to his wife, of any 
property, which, after such gift, shall continue to be in 
the order and disposition or reputed ownership of the 
husband, or to any deposit or other investment of moneys 
of the husband made by or in the name of his wife in 
fraud of his creditors ; but any moneys so deposited 
or invested may be followed as if this Act had not 
passed. 

U. A married woman may by virtue of the power of Moneys pay- 
making contracts herein-before contained effect a policy Jolfcy of msu> 
upon her own life or the life of her husband for her »»^« °o* *» 
separate use ; and the same and all benefit thereof shall estate of the 
enure accordingly. insured. 

A policy of assurance effected by any man on his own 
life, and expressed to be for the benefit of his wife, or of 
his children, or of his wife and children, or any of them, 
or by any woman on her own life, and expressed to be for 
the benefit of her husband, or of her children, or of her 
husband and children, or any of them, shall create a trust 
in favour of the objects therein named, and the moneys 
payable under any such policy shall not, so long as any 
object of the trust remains unperformed, form part of the 

M 
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S. 11. 



13 & 14 Vict, 
c. 60. 



estate of the insured, or be subject to his or her debts : 
Provided, that if it shall be proved that the policy was 
effected and the premiums paid with intent to defraud the 
creditors of the insured, they shall be entitled to receive, 
out of the moneys payable under the policy, a sum equal 
to the premiums so paid. The insured may by the 
policy, or by any memorandum under his or her hand, 
appoint a trustee or trustees of the moneys payable under 
the policy, and from time to time appoint a new trustee 
or new trustees thereof, and may make provision for the 
appointment of a new trustee or new trustees thereof, and 
for the investment of the moneys payable under any 
such policy. In default of any such appointment of a 
trustee, such policy, immediately on its being effected, 
shall vest in the insured and his or her legal personal 
representatives, in trust for the purposes aforesaid. If, at 
the time of the death of the insured, or at any time after- 
wards, there shall be no trustee, or it shall be expe- 
dient to appoint a new trustee or new trustees, a trustee 
or trustees or a new trustee or new trustees may be 
appointed by any Court having jurisdiction under the 
provisions of the Trustee Act, 1850, or the Acts amend- 
ing and extending the same. The receipt of a trustee or 
trustees duly appointed, or, in default of any such ap- 
pointment, or in default of notice to the insurance office, 
the receipt of the legal personal representative of the 
insured shall be a discharge to the office for the sum 
secured by the policy, or for the value thereof, in whole 
or in part. 



Points arising 
on s. 11. 

Policy effected 
by married 
woman. 

When interests 
vest under. 



The followiDg points seem to arise on this section, and may, it is 
conceived, be answered or explained as follows : — 

1. A policy effected by a married woman remains her separate pro- 
perty if the objects in whose favour it is effected fail, and can be dis- 
posed of by her as 2k feme sole (see ss. 1, 24). 

2. If the policy is effected by a man for the benefit of his wife and 
children, or by a woman for the benefit of her husband and children, 
the beneficiaries acquire at the time or in the event specified in the 
policy, vested interests in like manner as in case of an ordinary policy 
effected and assigned to trustees on trust. If the wife or husband is 
to take a life interest only, it should be so expressed : see Re Adam's 
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Policy Tnuts, 23 Ch. D. 529. If the policy is effected by a man for S. 11. 
the beneBt of his wife alone it should be expressed that she shall take — ~ 
only in case she survives him, as otherwise the money will be her benefit ofwile 
separate property, and the right to it will, on her death before him, should be ex- 
devolve under her will. pressed. 

3. The power to effect a policy is not it seems, as in the Act of 1870, Policies 

confined to a married man or woman. An unmarried man or woman ff?<^ted «nder 

in IS s. oy un« 
may under this section effect a policy for any future wife or husband married per- 

and children. sons. 

4. Children only and not issue generally are within the section. Issue other 

5. The poUcy under this section is in effect a complete settlement of '^*° children 

"^ not within 

personalty incapable of being defeated by the person making it though this s. 

there be no wife or children in existence. Nor can the insured surrender Effect of this a. 
the policy. on policy. 

6. In the absence of wife or husband or child capable of taking under 
the trusts, the policy is part of the estate of the insured, and would 
pass to his or her trustee in bankruptcy. A general power to surrender 
should not be reserved. K it were reserved, or could be implied, it 
could be exercisexL by the trustee in bankruptcy and thus defeat the 
settlement. The only power reserved (if any) should be to apply 
bonuses in reduction of premiums, or to surrender in exchange for a 
policy of smaller amount at a reduced premium, or with all premiums 
paid up. 

7. Though this section does not, like the Act of 1870, say that wife 
and children are under the policy to take *' according to the interest 
expressed," yet the trusts of the policy money may, it is conceived, be 
moulded in any way the insured desires for the benefit of wife and 
children. 

8. The words *' in de&ult of notice to the insurance office " mean in Notice, 
default of notice of appointment of tnistees of the policy money. But 
during the insured's life where there are no trustees, notices of assign- 
ments and charges must, it is conceived, be given to the office, there 

being no one else to receive them, and the office must record and 
acknowledge them as in case of an ordinary policy. No other notice 
seems possible. Nevertheless the office may pay the money to the 
trustees thereof when appointed, or, if none, to the insured's personal 
representatives, but should in each case hand over copies of the 
noticef. 

9. Assuming the policy to have no money value, no settlement Stamp, 
stamp beyond 10«. is payable, there being no provision made for keeping 

up the policy (see 33 & 34 Vict c. 97, s. 124). 

10. The section does not expressly authorise the appointment of In whom policy 
trustees of the policy, but only trustees of the money payable under v®*^- 

the policy. If no trustee is appointed, the policy being in the name of 
the insured vests in him, which appears unavoidable, there being no 
provision in the Act vesting it Jn any other person. 

M 2 
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SS. 11, 12, !!• If tmstees are appointed it is not stated that the policy is to 

Test in them, but their receipts are made a discbarge for the policy 

money, consequently under the Policies of Assurance Act, 1867 
(30 & 31 Vict. c. 144) they have a legal right to sue on the policy, 
if notice is given according to s. 3 of that Act, and this seems in effect 
to vest the policy in them in the same manner as an assignment on 
trust. 

12. If the policy names trustees it does not seem necessary to the 
effectual appointment of such trustees that the insured should sign 
the policy, but he or she must sign any separate writing appointing 
trustees. 
General effect 13. Having regard to the other provisions of the Act, the effect of 
of this a. |.}^g section seems to be only to render unnecessary a deed asugning 

the policy to trustees upon trust, and (see Holt v. EveraUy 2 Gh. D. 
273) to prevent the settlement in case of a trader being one coming 
within s. 91 of the Bankruptcy Act, 1869, or s. 47 of the Bankruptcy 
Act, 1883 (see s. 152 of that Act). 

The first paragraph of this section again uses " separate use" instead 

of '* separate property," being adapted probably from s. 10 of the Act of 

1870. This pert of the section appears superfluous, '' property " being 

defined by s. 24 to include a thing in action, and therefore a policy ; but 

this definition was not introduced till a late stage of the Bill. 

Effect of policy In the case of ^c Adam's Policy Trusts, 23 Ch. D. 525, 530, Chitty, J., 

wifJlnf * **^ seemed to think that under the M. W. P. A., 1870, s. 10 (which is 

children under nearly the same as s. 11 of this Act), a policy effected by a married man 

Act of 1870. for the benefit of his wife and children operates to give the money to 

the wife for her life, with remainder to the children who survive the 

husband. 

Title of As to the title now of a petition for appointment of new trustees of 

petition. a policy under M. W. P. A., 1870, see Be Soutar's Policy Trust, 

26 Ch. D. 236, where Pearson, J., seemed to think that s. 10 of the Act 

of 1870 is no longer in force. 

Remedies of 12. Every woman, whether married before or after 

womarf for ^^^^ -^^^^ ahsil havo in her own name against all persons 

protection and whomsoever, including her husband, the same ciyil 

separate^ remedies, and also (subject, as regards her husband, to 

property. ^he proviso herein-after contained) the same remedies and 

redress by way of criminal proceedings, for the protection 

and security of her own separate property, as if such 

property belonged to her as a feme sole, but, except as 

aforesaid, no husband or wife shall be entitled to sue the 

other for a tort. In any indictment or other proceeding 

under this section it shall be sufficient to allege such 
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property to be her property; and in any proceeding ss. 12, i3. 
under this section a husband or wife shall be competent 
to give evidence against each other, any statute or rule of 
law to the contrary notwithstanding : Provided always, 
that no criminal proceeding shall be taken by any wife 
against her husband by virtue of this Act while they are 
living together, as to or concerning any property claimed 
by her, nor while they are living apart, as to or concern- 
ing any act done by the husband while they were living 
together, concerning property claimed by the wife unless 
such property shall have been wrongfully taken by the 
husband when leaving or deserting, or about leave or 
desert, his wife. 

13. A woman after her marriage shall continue to be Wife's ante- 
liable in respect and to the extent of her separate pro- ^1 lUibiUties. 
perty for all debts contracted, and all contracts entered 
into or wrongs committed by her before her marriage, 
including any sums for which she may be liable as a con- 
tributory, either before or after she has been placed on 
the list of contributories. Under and by virtue of the 
Acts relating to joint stock companies ; and she may be 
sued for any such debt and for any liability in damages 
or otherwise under any such contract, or in respect of 
any such wrong ; and all sums recovered against her in 
respect thereof, or for any costs relating thereto, shall be 
payable out of her separate property ; and, as between 
her and her husband, unless there be any contract 
between them to the contrary, her separate property 
shall be deemed to bo primarily liable for all such debts, 
contracts, or wrongs, and for all damages or costs re- 
covered in respect thereof : Provided always, that nothing 
in this Act shall operate to increase or diminish the 
liability of any woman married before the commence- 
ment of this Act for any such debt, contract, or wrong 
as aforesaid, except as to any separate property to which 
she may become entitled by virtue of this Act, and to 
which she would not have been entitled for her separate 
use under the Acts hereby repealed or otherwise, if this 
Act had not passed. 
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ss. 14, 15. 14. A husband shall be liable for the debts of his 
Husband to be ^'^^ Contracted, and for all contracts entered into and 
liable for his wrongs Committed by her, before marriage, including 
contracted any liabilities to which she may be so subject under 
rU^rtoT" ^^^ -^^^^ relating to joint stock companies as aforesaid, to 
certain extent, the extent of all property whatsoever belonging to his 
wife which he shall have acquired or become entitled to 
from or through his wife, after deducting therefrom any 
payments made by him, and any sums for which judg- 
ment made have been bona fide recovered against him in 
any proceeding at law, in respect of any such debts, 
contracts, or wrongs for or in respect of which his wife 
was liable before her marriage as aforesaid ; but he shall 
not be liable for the same any further or otherwise ; and 
any Court in which a husband shall be sued for any such 
debt shall have power to direct any inquiry or proceed- 
ings which it may think proper for the purpose of 
ascertaining the nature, amount, or value of such pro- 
perty ; Provided always, that nothing in this Act con- 
tained shall operate to increase or diminish the liability 
of any husband married before the commencement of 
this Act, for or in respect of any such debt or other 
liability of his wife as aforesaid. 
Suits for ante- 16, A husband and wife may be jointly sued in 
lUbiHties. Tcspect of any such debt or other liability (whether by 

contract or for any wrong) contracted or incurred by the 
wife before marriage as aforesaid, if the plaintiff in the 
action shall seek to establish his claim, either wholly or 
in part, against both of them ; and if in any such action^ 
or in any action brought in respect of any such debt or 
liability against the husband alone, it is not found that 
the husband is liable in respect of any property of the 
wife so acquired by him or to which he shall have 
become so entitled as aforescdd, he shall have judgment 
for his costs of defence, whatever may be the result of the 
action against the wife if jointly sued with him; and in 
any such action against husband and wife jointly, if it 
appears that the husband is liable for the debt or 
damages recovered, or any part thereof, the judgment to 
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the extent of the amount for which the husband is liable ss. 15, 16, 17. 
shall be a joint judgment against the husband personally 
and against the wife as to her separate property ; and as 
to the residue, if any, of such debt and damages, the 
judgment shall be a separate judgment against the wife 
as to her separate property only. 

16, A wife doing any act with respect to any property Act of wife 
of her husband, which, if done by the husband with JjfinaVpr^" 
respect to property of the wife, would make the husband ceedings. 
liable to criminal proceedings by the wife under this 

Act, shall in like manner be liable to criminal proceed- 
ings by her husband. 

Formerly (see Reg. v. Brittleton, 12 Q. B. D. 266) in criminal pro- Evidence in 
ceedings a husband's evidence could not be received against his wife : c"™*^^ <^**«*' 
but see now the M. W. P. A. 1884, s. 1. 

17, In any question between husband and wife as to Questions be- 
the title to or possession of property, either party, or any and wife^jL to 
such bank, corporation, company, public body, or society property to bo 
as aforesaid in whose books any stocks, funds, or shares sammary way. 
of either party are standing, may apply by summons or 
otherwise in a summary way to any judge of the High 

Court of Justice in England or in Ireland, according as 
such property is in England or Ireland, or (at the option 
of the applicant irrespectively of the value of the 
property in dispute) in England to the Judge of the 
County Court of the district, or in Ireland to the chair- 
man of the civil bill court of the division in which either 
party resides, and the Judge of the High Court of 
Justice or of the county court, or the chairman of the 
civil bill court (as the case may be) may make such 
order with respect to the property in dispute, and as to 
the costs of and consequent on the application as he 
thinks fit, or may direct such application to stand over 
from time to time, and any inquiry touching the matters 
in question to be made in such manner as he shall think 
fit : Provided always, that any order of a Judge of the 
High Court of Justice to be made under the provisions 
• of this section shall be subject to appeal in the same way 
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ss. 17, 18. as an order made by the same Judge in a suit pending 
or on an equitable plaint in the said court would be ; 
and any order of a county or civil bill court under the 
provisions of this section shall be subject to appeal in 
the same way as any other order made by the same 
court would be^ and all proceedings in a county court 
or civil bill court under this section in which, by reason 
of the value of the property in dispute, such court would 
not have had jurisdiction if this Act or the Married 
Women's Property Act, 1870, had not passed, may, at 
the option of the defendant or respondent to such pro- 
ceedings, be removed as of right into the High Court of 
Justice in England or Ireland (as the case may be), by 
writ of certiorari or otherwise as may be prescribed by 
any rule of such High Court ; but any order made or 
act done in the course of such proceedings prior to such 
removal shall be valid, unless order shall be made to the 
contrary by such High Court : Provided also, that the 
Judge of the High Court of Justice or of the county 
court, or the chairman of the civil bill court, if either 
party so require, may hear any such application in his 
private room : Provided also, that any such bank, cor- 
poration, company, public body, or society as aforesaid, 
shall, in the matter of any such application for the 
purposes of costs or otherwise, be treated as a stakeholder 
only. 

18. A married woman who is an executrix or adminis- 
tratrix aloue or jointly with any other person or persons 
of the estate of any deceased person, or a trustee alone or 
jointly as aforesaid of property subject to any trust, may 
sue or be sued, and may transfer or join in transferring 
any such annuity or deposit as aforesaid, or any sum 
forming part of the public stocks or funds, or of any 
other stocks or funds transferable as aforesaid, or any 
share, stock, debenture, debenture stock, or other 
benefit, right, claim, or other interest of or in any 
such corporation, company, public body, or society in 
that character, without her husband, as if she were a 
feme sole. 



Married 
woman as an 
executrix or 
trustee. 
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This section seems to cover in certain cases more than is necessary, SS. 18, 19. 

and to be scarcely sufficient in others. So far as the preceding sections 

apply to trust property, the express power to transfer the particular 
items of trust property here mentioned is not required, more especially 
as the married woman would not in most cases for the purposes of 
transfer be known to be a trustee. On the other hand unless the 
preceding sections do so apply, no provision is made for transfer of 
other kinds of trust property not mentioned in this section, as, for 
instance, land and choses in action. The section seems useful as an 
express provision that a married woman, as personal representative of 
a deceased person, may transfer funds standing in his name, and also 
funds standing at the commencement of the Act in her sole na me of 
which she is trustee, or in her name jointly with others as trustees, to 
which cases ss. 6 and 8 do not apply. 

By s. 24 the husband of a trustee, executrix, or administratrix, is 
freed from all liabilities of the wife in those characters, unless he has 
intermeddled with the trust or administration. 

19. Nothing in this Act contained shall interfere with Saving of 
or affect any settlement or agreement for a settlement ments^^anfthe 
made or to be made, whether before or after marriage, power to make 

,. ,, . i» • J T_ n future settle- 

respectmg the property of any married woman, or shall ments. 
interfere with or render inoperative any restriction 
against anticipation at present attached or to be here- 
after attached to the enjoyment of any property or 
income by a woman under any settlement, agreement 
for a settlement, will, or other instrument ; but no restric- 
tion against anticipation contained in any settlement or 
agreement for a settlement of a woman's own property to 
be made or entered into by herself shall have any validity 
against debts contracted by her before marriage, and no 
settlement or agreement for a settlement shall have any 
greater force or validity against creditors of such woman 
than a like settlement or agreement for a settlement 
made or entered into by a man would have against his 
creditors. 

The last clause in this s., taken in connection with s. 1 (6), places a Settlement by 

settlement or agreement for a settlement by a married woman trading ^^^^^ 

«^ o woman, a 

separately from her husband within the principle of Ex parte Bdland, trader, when 

L. R. 17 Eq. 116. void against 

This section does not alter the construction of a settlement made before <^***^**<'"' 

the Act. Thus a covenant therein by husband and wife, to settle all ^f ^ttremlTt 

property of the wife except that j^ivcn to her separate use will still not altered. 
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SS. 19, 20, 21, include property not given to her separate use but to which under this 

Act she becomes entitled separately as a feme sole : Be 8tonoT*s Trusts^ 
24 Ch. D. 195. But where the wife (as in case of infancy) is not 
bound by the husband's covenaut to settle, the full effect of the cove- 
nant is not preserved, and the covenant does not bind property which, 
if the Act had not passed, would have become bound through &lling 
into possession during the coverture. Any other construction would 
enable the husband by executing a covenant to settle the wife's pro- 
perty, wholly to defeat her rights under this Act, as this s. extends 
to a settlement or agreement made after the Act, and either before or 
after marriage : Be Queade'a TrustB, W. N. 1884, p. 225. 



22. 



What settle- 
ments are 
saved. 



Married ! 
woman to be 
liable to the 
parish for the 
maintenance of 
her husband. 



31 & 32 Vict. 
c 122. 



Married 
woman to be 
liable to the 
parish for the 
maintenance of 
her children. 



Repeal of 
33 & 34 Vict, 
c. 93. 

37 & 38 Vict. 
c. 50. 



20. Where in England the husband of any woman 
having separate property becomes chargeable to any 
union or parish, the justices having jurisdiction in 
such union or parish may, in petty sessions assembled, 
upon application of the guardians of the poor, issue a 
summons against the wife, and make and enforce such 
order against her for the maintenance of her husband out 
of such separate property as by the thirty-third section 
of the Poor Law Auaendment Act, 1868, they may now 
make and enforce against a husband for the maintenance 
of his wife if she becomes chargeable to any union or 
parish. Where in Ireland relief is given under the pro- 
visions of the Acts relating to the relief of the destitute 
poor to the husband of any woman having separate 
property, the cost price of such relief is hereby declared 
to be a loan from the guardians of the union in which 
the same shall be given, and shall be recoverable from 
such woman as if she were a feme sole by the same actions 
and proceedings as money lent. 

21. A married woman having separate property shall 
be subject to all such liability for the maintenance of her 
children and grandchildren as the husband is now by law 
subject to for the maintenance of her children and grand- 
children : Provided always, that nothing in this Act 
shall relieve her husband from any liability imposed upon 
him by law to maintain her children or grandchildren. 

22. The Married Women's Property Act, 1870, and 
the Married Women's Property Act, 1870, Amendment 
Act, 1874, are hereby repealed: Provided that such 
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repeal shall not affect any act done or right acquired ss. 22, 23, 24, 

25 26 27. 

while either of such Acts was in force, or any right or ' L 

liability of any husband or wife, married before the com- 
mencement of this Act, to sue or be sued under the pro- 
visions of the said repealed Acts or either of them, for or 
in respect of any debt, contract, wrong, or other matter 
or thing whatsoever, forj or in respect of which any such 
right or liability shall have accrued to or against such 
husband or wife before the commencement of this Act. 

The effect of this section seems to be to preserve the Act of 1870 as How far Act of 
to all policies effected under it and therefore that the office must for pieserve • 

its protection require the appointment of a trustee according to that 
Act and cannot safely pay to any other trustee or to the personal 
representative of the person whose life is assured as provided by this 
Act : but see Be Soutar's Policy Trust, 26 Ch. D. 236. 

23. For the purposes of this Act the legal personal Legal repre- 
representative of any married woman shall in respect of marrier ^ 
her separate estate have the same rights and liabilities woman. 
and be subject to the same jurisdiction as she would be if 

she were living. 

24. The word "contract" in this Act shall include interpreution 
the acceptance of any trust, or of the office of executrix ^ *^®""'* 

or administratrix, and the provisions of this Act as to 
liabilities of married women shall extend to all liabilities 
by reason of any breach of trust or devastavit committed 
by any married woman being a trustee or executrix or 
administratrix either before or after her marriage, and her 
husband shall not be subject to such liabilities unless he 
has acted or intermeddled in the trust or administration. 
The word "property" in this Act includes a thing in action. 

It is not necessary now that the husband of a married woman should Administration 
join in the administration bond on grant to her of letters of ad- ^^^^* 
ministration : In the Goods of Ai/res, 8 P. D. 168. 

25. The date of the commencement of this Act shall Commence- 
be the first of January one thousand eight hundred and ™®'»* <*^ '^<^- 
eighty-three. 

26. This Act shall not extend to Scotland. Extent of Act. 

27. This Act may be cited as the Married Women's Short title. 
Property Act, 1882. 
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CHAPTER VL 

RULES OF THE SUPREME (X)URT, 
DECEMBER, 1882. 



Sect. I. 

Bides under the Act for the Abolition of Fines and Re- 
coveries^ and Section 7 of the Conveyancing Act, 1882. 

1. No person authorized or appointed under the Act 
3 & 4 Will. IV. c. 74 (in these Kules referred to as the 
Fines and Recoveries Act), to take the acknowledgments 
of deeds by married women shall take any such acknow- 
ledgment if he is interested or concerned either as a 
party or as solicitor or clerk to the solicitor for one 
of the parties or otherwise in the transaction giving 
occasion for the acknowledgment. 

2. Before a Commissioner shall receive an acknow- 
ledgment, he shall inquire of the married woman sepa- 
rately and apart from her husband and from the solicitor 
concerned in the transaction whether she intends to 
give up her interest in the estate to be passed by the 
deed without having any provision made for her; and 
where the married woman answers in the affirmative 
and the Commissioner shall have no reason to doubt the 
truth of her answer, he shall proceed to receive the 
acknowledgment ; but if it shall appear to him that it is 
intended that provision is to be made for the married 
woman, then the Commissioner shall not take her ac- 
knowledgment until he is satisfied that such provision 
has been actually made by some deed or writing produced 
to him ; or if such provision shall not have been actually 
made before, then the Commissioner shall require the 
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terms of the intended provision to be shortly reduced 
into writing, and shall verify the same by his signature 
in the margin, at the foot or at the back thereol 

3. The memorandum to be indorsed on or written at 
the foot or in the margin of a deed acknowledged by a 
married woman shall be in the following form in lieu 
of the form set forth in section 84 of the Fines and 
Eecoveries Act : 

''This deed was this day produced before me and 
acknowledged by therein named to be her act 

and deed [or their several acts and deeds] previous 
to which acknowledgment [or acknowledgments] the 
said was [or were] examined by me separately 

and apart from her huBband [or their respective 
husbands] touching her [or their] knowledge of the 
contents of the said deed and her [or their] consent 
thereto and [each of them] declared the same to be 
freely and voluntarily executed by her." 

4. When an acknowledgment is taken by any person 
other than a judge, the following declaration shall be 
added to the memorandum of acknowledgment : 

" And I declare that I am not interested or concerned 
either as a party or as a solicitor or clerk to the solicitor 
for one of the parties or otherwise in the transaction 
giving occasion for the said acknowledgment." 

5. A memorandum of acknowledgment purporting to 
be signed according to any of the following forms shall 
be deemed to be a memorandum purporting to be signed 
by a person authorized to take the acknowledgment : — 

(Signed) A. B. 
A Judge of the High Court of Justice in England, 
or a Judge of the County Court of 
or a perpetual Commissioner for taking acknow- 
ledgments of deeds by married women. 

or The special Commissioner appointed to take the 
aforesaid acknowledgment. 

But this rule is not to derogate from the effect of 
any memorandum purporting to be signed by a person 
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authorized to take the acknowledgment^ though not 
signed in accordance with any of the above forms. 

6. Nothing in the five preceding rules contained shall 
make invalid any acknowledgment which would have 
been valid if these rules had not been enacted. 

7. Every Commission appointing a special Commis- 
sioner to take an acknowledgment by a married woman 
shall be returned to the office of the registrar of certifi- 
cates of acknowledgm&fcs of deeds by married women 
and shall be there filed. An index shall be prepared 
and kept in the said office, giving the names and 
addresses of the married women named in all such com- 
missions filed in the said office after the 31st December, 
1882. The same rules shall apply to searches in the 
index so to be prepared as to searches in the other indexes 
and registers kept in the Central Office. 

8. {Provides for costs,) 



Sect. XL 
BtUes under Section 2 of the Conveyancing Act, 1882 (a). 

1. Every requisition for an official search shall state 
the name and address of the person requiring the search 

(a) These rules should be read in connection with B. S. C, 1883, 
Order LXI. Rule 9, which provides that — 

All deeds which by any statute or statutory rule are directed or 
permitted to be enrolled in any of the Courts whose jurisdiction has 
been transferred to the High Court of Justice, may be enrolled in the 
Enrolment Department of the Central Office ; 

And with Rule 23 of the^same Order, which provides that — 
The Clerk of Enrolments and each of the following Registrars, 
namely — 

The Registrar of Bills of Sale, 

The Registrar of Certificates of Acknowledgments of Deeds by 

Married Women, and 
The Registrar of Judgments, 
shall, on a request inj writing giving sufficient |)articulars, and on 
payment of the prescribed fee, cause a search to be made in the regis- 
ters or indexes under his custody, and issue a certificate of the result 
of the search. 
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to be made. Every requisition and certificate shall be 
filed in the office where the search was made. 

2. Every person requiring an official search to be made 
pursuant to section 2 of the Conveyancing Act, 1882, 
shall deliver to the officer a declaration according to the 
Forms I. and II. in the Appendix, purporting to be 
signed by the person requiring the search to be made, or 
by a solicitor, which declaration may be accepted by the 
officer as sufficient evidence that the search is required 
for the purposes of the said section. The declaration may 
be made in the requisition, or in a separate document. 

3. Eequisitions for searches under section 2 of the 
Conveyancing Act, 1882, shall be in the Forms III. to 
VI. in the Appendix, and certificates of the results 
of such searches shall be in the Forms VII. to X., with 
such modifications as the circumstances may require. 

4. Where a certificate setting forth the result of a 
search in any name has been issued, and it is desired 
that the search be continued in that name, to a date not 
more than one calendar month subsequent to the date of 
the certificate, a requisition in writing in the Form XL 
in the Appendix may be left with the proper officer, who 
shall cause the search to be continued, and the result of 
the continued search shall be endorsed on the original 
certificate and upon any office copy thereof which may 
have been issued, if produced to the officer for that 
purpose. The endorsement shall be in the Form XII. 
in the Appendix with such modifications as circumstances 
require. 

5. Every person shall upon payment of the prescribed 
fee be entitled to have a copy of the whole or any part 
of any deed or document enrolled in the Enrolment 
Department of the Central Office. 



BvJe tmder the Conveyancing and Law of Property Act^ 

1881. 

6. An alphabetical index of the names of the grantors 
of all powers of attorney filed under section 48 of the 
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Conveyancing and Law of Property Act, 1881, shall be 
prepared and kept by the proper oflScer, and any person 
may search the index upon payment of the prescribed 
fee. No person shall take copies of or extracts from any' 
power of attorney or other document filed under that 
section and produced for his inspection. All copies or 
extracts which may be required shall be made by the 
Office. 
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FOEM I. 

Declaration bt Separate Instrument as to Purposes 

OF Search. 

Supreme Court of Judicature. 

Central OflSce. 
To the Clerk of Enrolments 
or The Begistrar of 

Eoyal Courts of Justice, 

London. 

In the Matter of A.B, and CD. 

I declare that the search (or searches) in the name (or 

names) of required to be made by the requisition for 

search, dated the is (or are) required for the purposes 

of a sale (or mortgage, or lease, or as the case may he)^ by A.B, 

to C.B, 

Signature, 

Address, and 

Description. 
Dated 

FOEM II. 

Declaration as to purposes of Search contained in 

the Eequisition. 

I declare that the above-mentioned search is required for 
the purposes of a sale (m- mortgage, or lease, or as ike case may 
he), by A,B, to C.B, 



RULES. 



177 



FORM III. 

Kequisition fob Search in the Enbolment Office (a) under 
THE Conveyancing Act, 1882, a. 2. 

Supreme Court of Judicature. 

Central Office. 

Requisition for Search. 

To the Clerk of Enrolments, 

Royal Courts of Justice, 

London. 

In the Matter of A,B. and CD. 

Pursuant to section 2 of the Conveyancing Act, 1882, 
search for deeds and other documents enrolled during the 
period from 18 to 18 , both inclusive, in the 

following name (or names). 



Burname. 



Christian Name 
or Names. 



Usual or last 

known Place of 

Abode. 



Title, Trade, or 
Profession. 



(Add declaration^ Form XT.) 

(State if an office copy of the certificate is desired^ and whether 
it is to he sent by post or called for?) 

Signature, address, and 
description of person 
requiring the search. 
Dated 

See as to this requisition, note p. 141, 9u,pra, 



(a) Lt^ the Enrolment Department of the Central Office: see B.8.0. 
1883, Or. Ixi., r. 9. 

N 
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FOEM IV- 

Requisition fob Search in the Bills of Sale Department 
under the conveyanctng act, 1882, 6. 2. 

Supreme Court of Judicature, 

Central Office. 

Bequisition for Search. 

To the Registrar of Bills of Sale, 

Eoyal Courts of Justice. 

London. 

In the Matter of A.B. and CD. 

Pursuant to section 2 of the Conveyancing Act, 1882, 
search for instruments registered or re-registered as bills of 
sale during the period from 18 to 18 » both 

inclusive, in the following name (or names). 



Samaine. 



Christian Name 
or Names. 



Usnal or last 

known Place of 

Abode. 



Title, Trade, or 
Profession. 



(Add declaration^ Form IL) 

{State if an office copy of the certificate is desired^ and whether 

it is to he sent by post or called for.) 

Signature, address, and 

description of person 

requiring the search. 
Dated 
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FORM V. 

Requisition fob Search in the Registry of Certificates of 

ACKNOWLEIX}MENTS OF DeEDS BY MaRRIED WOMEN UNDER 

the Conveyancing Act, 1882, s. 2. 

Supreme Court of Judicature, 

Central Office. 

Requisition for Search. 

To the Registrar of Certificates of Acknowledgments of 
Deeds by Married Women, 

Royal Courts of Justice, 
London. 

In the Matter of A.B, and CD. 
Pursuant to section 2 of the Conveyancing Act, 1882, 
secotih for Certificates of Acknowledgments of Deeds by 
Married Women during the period from 18 to 

18 , both inclusive, according to the particulars mentioned 
in the schedule hereto. 

The Schedule. 



Surname. 



Christian 
Name or 
Names of 
Wife and 
Husband. 



Date of Cer- 
tificate if the 
Search relates 
to a particular 
Certificate. 



Date of Deed, 

if the Search 

relates to a 

particular 

Deed. 



County, Parish, 

or Place in 
which the Pro- 
perty id situate* 

or other de- 
scription of the 
Property. 



(Add declaration^ Form II.) 

(State if an office copy of the certificate is desired, and whether 
it is to he sent hy post or called for.) 

Signature, address, and 

description of person 

Dated ^a^iring the search. 



As to this search, see note, p. 147, tupra. 



N 2 
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FORM VI. 

Requisition for Search in the Registry of JtiDOMENTs 

UNDER THE CONVEYANCING ACT, 1882, 8. 2. 

Supreme Court of Judicature, 

Central Office. 

Requisition for Search. 

To the Registrar of Judgments, 

Royal Courts of Justice, 

London. 

In the Matter of A.B. and CD. 

Pursuant to section 2 of the Conveyancing Act, 1882, 
search for judgments, revivals, decrees, orders, rules and lis 
pendens, and for judgments at the suit of the Crown, 
statutes, recognizances, Crown bonds, inquisitions, and accep- 
tances of office for the period from 18 to 
18 , both inclusive and for executions for the period from 
the 29th July, 1864 {or as the case may require^ to the 
18 , both inclusive, and for annuities for the period 
from the 26th April, 1855 (or as the case may require) to the 
18 , both inclusive in the following name {or names). 



Surname. 



Christian Name 
or Names. 



Usual or last 

known Place of 

Abode. 



Title, Trade, or 
Profession. 



(Add declaration^ Form IL) 

{State if an office copy of the certificate is desired^ and whether 
it is to he sent hy post or called for,) 

Signature, address, and "j 
description of person > 
requiring the search. J 
Dated 
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This requisitioQ and the corresponding certificate (Form X. post) do 
not expressly refer to a search for writs of execution on Crown debts, 
which is the proper search since Ist November, 1865, under 28 & 29 
Vict. c. 104. This search is a general search not limited in time except 
by the date of commencement of the register (see ante, p. 141). It is 
made in the same register as the search for executions on ordinary 
judgments (Dart, V. & P. p. 495, 5th ed.), and will therefore be 
included under the general expression " for executions." 

The day, 29th July, 1864, mentioned in this requisition, is the 
earliest day from which writs of execution on ordinary judgments are 
registered in the name of the judgment debtor pursuant to 27 & 28 Vict. 
c. 112, but no search for those writs is necessary, although the pur- 
chaser or mortgagee must see that the vendor or mortgagor is in posses- 
sion at the time of completion (see note, p. 139, supra ; see also notes, 
pp. 140, 141, for other searches required by this requisition). 



FOEM vn. 

Certificate of Search by Enrolment Department under the 

Conveyancing Act, 1882, b. 2, 

Supreme Court of Judicature, 
Central Office, 

Enrolment Department. 
Certificate of Search pursuant to Section 2 of the Convey- 
ancing Act, 1882. 

In the Matter of A.B, and G,D. 

This is to certify that a search has been diligently made 
in the Enrolment Office for deeds and other documents in the 
name (or names) of for the period from to 

both inclusive, and that no deed or other document has 
been enrolled in the said office in that name (or in any one 
or more of those names) during the period aforesaid. 

or, and that except the described in the schedule hereto, 

no deed or document has been enrolled in that name (or in 
any one or more of those names) during the period aforesaid. 

The Schedule. 
Dated 

As to this search, sec p. 141, supra. 
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POEM vni. 

Gebtifigate of Search by the Begistrar of Bills of Sale 
under the conveyancino act, 1882. 

Supreme Court of Judicature, 
Central Office, 
Bills of Sale Department. 

Certificate of Search pursuant to Section 2 of the Convey- 
ancing Act, 1882. 

In the Matter of A.B. and CD, 

This is to certify that a search has been diligently made 
in the Begister of Bills of Sale in the name (or names) of 
for the period from 18 to 18 both 

inclusive, and that no instrument has been registered or 
re-registered as a bill of sale in that name (or in any one or 
more of those names) during that period. 

oTf and that except the described in the schedule 

hereto, no instrument has been registered or re-registered as 
a bill of sale in that name (or in any one or more of those 
names) during the period aforesaid. 

The Schedule. 
Dated 



FOBM IX. 
Certificate of Search bt Begistrar of Certificates of 

ACKNOWLEDGMEUTS OF DSEDS BY MARRIED WOMEN UKDER 

THE Conveyancing Act, s. 2. 

Supreme Court of Judicature, 

Central Office. 

Begistry of Certificates of Acknowledgments of Deeds by 

Married Women. 

Certificate of Search pursuant to Section 2 of the Convey- 
ancing Act, 1882. 

In the Matter of A.B. and G.D. 

This is to certify that a search has been diligently made 
in the Office of the Begistrar of Certificates of Acknowledg- 
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ments of Deeds by Married Women in the name {or names) 
of for the period from to 18 , both incln* 

sivoy for a certificate dated the or for certificates of 

acknowledgment of a deed dated the 

CT for certificates of acknowledgments of deeds relating to 
(fill in the description of the jproperty from the Bequisition") 
and that no snch certificate has been filed in that name (or 
in any one or more of those names) during the period aforesaid. 
or^ and that except the certificate (or certificates) described 
in the Schedule hereto, no such certificate has been filed in 
that name {or in any one or more of those names) during 
the period aforesaid. 



Surname. 



Christian 
Names of 
Wife and 
Husband. 



Date of 
Certificate 



Date of Deed. 



County, Parishy 

qr Place in 
'wMch Property 
sitnated, 
or other de- 
scription of the 
Property. 



Dated 



day of 



188 



FORM X 

Certificate of Search bt Registrar of Judgments under 

Conveyancing Act, 1882, s. 2, 

Supreme Court of Judicature, 

Central Office. 

The Registry of Judgments. 
Certificate of Search pursuant to Section 2 of the Convey- 
ancing Act, 1882. 

In the Matter of A.B. and CD. 
This is to certify that a search has been diligently made 
in the Office of the Registrar of Judgments for judgments. 
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revivals, decrees, orders, rules, lis pendens, judgments at the 
suit of the Crown, Statutes, recognizances, Crown bonds, 
inquisitions, and acceptances of ofiQce, for the period from 
18 to 18 , both inclusive, and for executions 

for the period from 18 to 18 , both inclusive, 

and for annuities for the period from 18 to 18 , 

both inclusive, in the name {or names) of and that no 

judgment, revival, decree, order, rule, lis pendens, judgment, 
at the suit of the Crown, Statute, recognizance, Crown bond, 
inquisition, acceptance of ofiBce, execution or annuity has 
been registered or re-registered in that name (jot in any one 
or more of those names) during the respective periods 
covered by the afor^aid searches. 

or and that except the mentioned in the Schedule 

hereto, no judgment, revival, decree, order, rule, lis pendens, 
judgment at the suit of the Crown, Statute, recognizance, 
Crown bondi inquisition, acceptance of office, execution, or 
annuity has been registered or re-registered in that name 
(or in any one or more of those names) during the respective 
periods covered by the aforesaid search. 

The Schedule. 

Dated the day of 188 . 



FORM XL 

Requisition for Oontikuation of Search under the 

Conveyancing Act, 1882. 

Supreme Court of Judicature. 

Central Office. 

Bequisition* for continuation of Search. 

To the Clerk of Enrolments 
or the Eegistrar of 

Royi^l Courts of Justice, 

London, W.C. 

In the Matter of A.B. and CD, 

Pursuant to section 2 of the Conveyancing Act, 1882, 
continue the search for [ ], made pursuant to the 
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requisition dated the day of 18 , in the name 

(or names) of , from the day of to the ' 

day of 18 , both incliiBive. 

Signature, address, and ' 
description of person 
requiring the search. 
Dated 



FORM XII. 
Gertifioate of Besult of ooNTiMUED 8eabch undeb the 

OONVBTANOINO AoT, 1882, 8. 2, TO BE INDOBSED ON ObIGINAL 

Certificate. 

This is to certify that the search (or searches) mentioned 
in the within written certificate has (or have) been dili- 
gently continued to the day 9 18 , and 
that up to and including that date [except the men- 
tioned in the schedule hereto (these words to he omitted 
where nothing is foundy\y no deed or other document has been 
enrolled or no instrument has been registered, or re-regis- 
tered, as a bill of sale, or no certificate has been filed, or no 
judgment, revival, decree, order, rule, lis pendens, judgment 
at the suit of the Crown, statute, recognizance. Crown bond, 
inquisition, acceptance of office, execution or annuity, has 
been registered or re-registered in the within-mentioned 
name (or in any one or more of the within-mentioned 
names). 

Dated 
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CHAPTER I. 

CONTRACTS FOR SALE GENERALLY. 

In framing contracts and conditions of sale under the 
V. & P. A. and C. A. the following rules may afford 
assistance. 
Length of 1, Where a title for forty years and upwards before 

the date of the contract is intended to be furnished, the 
date of commencement need not be specified, except in 
the following cases : — 

(a.) Advowsons or reversionary interests (Dart, 293, 

294, 5th ed.). 
(i.) Tithes or other property derived from the Crown 
where evidence of the Crown grant is to be 
negatived, 
(c.) Where the document first abstracted is a will and 
evidence of seisin is to be precluded : 'Parr v. 
Lovegrove, 4 Drew. 170. 
(d,) Where the document first abstracted is a voluntary 
settlement, or articles for a settlement, or a con- 
veyance under a power or trust for sale, or the 
bar of an entail, or other document of a similar 
kind, deriving its eflfect from some prior instru- 
ment. 
If the date be not fixed, the date of a recited deed 
may be the time prescribed by V. & P. A., s. 1 (see the 
last clause of that s.), and an abstract of the deed may be 
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required* The safest course is always to fix the date of 
commencement, and in the cases under (d) the nature of 
the instrument commencing the title should also be 
stated : Be Marsh & Earl Oranville, 24 Ch. D. 11, 21. 

2. The title of leaseholds for years commences with Leaseholds, 
the lease (V. & P. A., s. 2) or the underlease (C. A. 

s. 3 (1) ). 

3. Unless the contrary be shewn, the last receipt for 
rent proves the validity of the lease and due performance 
of covenants therein, and in the case of an underlease 
also the validity of every superior lease and due perform- 
ance of ihe covenants therein, C. A. s. 3 (4), (5) : but 
where the rent^is nominal and no receipt is obtained, 
special provision must be made. 

4. The title to the freehold of enfranchised copyholds Enfranchise! 
or customary freeholds commences with the deed of ^^^^ ^ 
enfranchisement : C. A. s. 3 (2). 

5. The commencement of title being fixed, requisitions 
on the prior title are precluded : C. A. s. 3 (3). 

6. As a general rule, all evidence in support of title. Evidence. 
and production of all documents not in the vendor's 
possession, and copies of records must be obtained by the 
vendor at the expense of the purchaser : C. A. s. 3 (6) ; 

or the obtaining and production must be precluded by 
condition. 

7. The commencement of title being fixed, aU subse- 
quent documents not of record, must be produced, if in 
the vendor's possession, by and at the expense of the 
vendor, and if not in vendor's possession, then by the 
vendor at the expense of the purchaser, C. A« s. 3 (6), or 
production must be precluded by condition. 

8. As to land, recitals of facts in documents twenty Reciuis. 
years old are evidence : V. & P. A. s. 2 (2). 

9. Only one abstract of the same title need be furnished One abstract 
to a purchaser of several lots : C. A. s. 3 (7). [ots."^*''*' 

10. Copies, if required by a purchaser, of documents Docnmenu not 
not handed over must be paid for by him : C. A. l^l^,^ 

8. 3 (6). 

11. An equitable right to production of documents is 
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ExGcntion of 
conveyance. 



Payment of 
purchase- 
money. 



suflScient without a covenant for production : V. & P. A. 
8. 2 (3). 

12. The expense of a covenant for production, or of an 
acknowledgment or undertaking, falls on the purchaser : 
V. & P. A. s. 2 (4). 

13. Where a vendor does not sell the whole property, 
he may retain the deeds : V. & P. A. s. 2 (5). 

14. The purchaser cannot require the conveyance to 
be executed in his presence or in that of his solicitor : 
C. A, s. 8. 

15. He may still require that the purchase-money be 
paid to the vendor personally, but he may pay it to a 
solicitor producing the conveyance executed, with a* 
receipt in or indorsed upon it (C. A. s. 56), unless the 
vendor is a trustee (Re Bellamy and the Metropolitan 
Board of Worksy 24 Ch. D. 387 ; Be Flower and Same, 
27 Ch. D. 592). 
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CHAPTER II. 

AGREEMENT FOR SALE OF LAND BY PRIVATE 

CONTRACT. 

An Agreement made the day of between A., of Parties. 
&c., hereinafter called the yendor, of the one part, and B., 
of &c., hereinafter called the purchaser, of the other part, 

Whereby the yendot, so far as relates to the acts on his Agreement 
part to be performed, agrees with the purchaser, and the 
purchaser, so far as relates to the acts on his part to be per* 
formed, agrees with the vendor as follows, that is to say : 

1. The vendor is to sell and the purchaser is to pur- to sell and 
chase at the price of £ the property hereinafter ^^^^ "** 

mentioned, and the fee simple thereof in possession [or 
in the case of copyholdsy my, the inheritance thereof in 
possession according to the custom of the Manor of 
in the county of , or in case of leaseholds, say, held 

under lease [underlease] dated the day of for 

the term of years from the day of [in 

case of tmderlease, say, less the last days thereof] at 

the yearly rent of £ , and all the term and interest Price, 

granted by that lease [underlease] subject to the lessee's 
[underlessee's] covenants and the provisions therein con- 
tained and] subject to the tenancies (a) but free from 
incumbrances, that is to say : 

All that, fire, which Parcels. 

premises are more particularly described in the schedule 

(a) Under these words alone the purchaser is not fixed with notice Tenancies, 
of the terras of the tenancy as between himself and his vendor : Cahal" 
lero y. Henttfy L. R. 9 Ch. A. 447. There must be an express con- 
dition. See a condition, p. 192, and also special condition No. 32, 
post. 
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Time for 
completion. 



Possession. 



hereto, and are intended to be delineated on the plan 
hereto annexed, and to be thereon coloured (a). 

2. The purchaser [where there is a deposit say (h) having 
this day paid to the vendor the sum of £ , as a 
deposit and in part payment of his purchase-money] is to 
pay [the balance of] his purchase-money on the day 

of next, at the office. No. Street, in 

, of Messrs. , the solicitors of the vendor, 

at which time and place the purchase is to be com- 
pleted, and the purchaser paying [the balance of] his 
purchase-money [and the amount of valuation as here- 
inafter provided] is as from that day to be let into 
possession or into receipt of rents and profits, and up 
to that day all rent, rates, taxes, and outgoings are (if 
necessary) to be apportioned, and if from any cause 
whatever other than wilful default on the part of the 
vendor the completion of the purchase is delayed 
beyond the last-mentioned day, [the balance of] the 
purchase-money [and the amount of the valuation] is 
[are] to bear interest at the rate of 5 per cent, per 



(a) Where several leases or underleases are sold together, instead of 
the first paragraph, say 

1. The vendor is to sell and the purchaser is to pur- 
chase at the price of £ All those pieces of land with 
the messuages thereon shortly described in the first 
column of the schedule hereto, free from incumbrances, 
for the residues of the respective terms mentioned in the 
second column of the same schedule granted by the 
several leases [underleases] the dates whereof are men- 
tioned in the third column of the same schedule, at the 
several rents mentioned in the fourth column of the same 
schedule, subject to the lessee's [underlessee's] covenants, 
and the provisions contained in the said leases [under- 
leases] and subject also to the tenancies affecting the 
premises. 

(5) In sales by private contract there is generally no deposit, the 
purchaser being known, though sometimes a deposit is required. 
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annum from that day to the day of actual payment interest in cue 

.1 i» / \ of delay. 

thereof (a). ' 

8. The purchaser is within days after delivery (b) Time for 

of his abstract to send to the said TOq^iUoM, 

the solicitors of the vendor, a statement in writing of 
all the objections and requisitions (if any) as to the 
title or evidence of title, or the abstract, and subject 
thereto the title is to be deemed accepted, and all 
objections and requisitions not included in any state- 
ment sent within the time aforesaid are to be deemed 
waived, and any answer to any objection or requisition and replies to 
is to be replied to in writing within ten days after the ■^*'^®"* 
delivery thereof, and if not so replied to is to be con- 
sidered satisfactory, and time is to be deemed in all 
respects as of the essence of this clause; and if the 
purchaser should take any objection or make any 
requisition which the vendor is unable or unwilling to 
remove or comply with, and should not withdraw the ifanyoLjec- 
same after being required so to do, the vendor may by aMwered*** *** 
notice in writing delivered to the purchaser or his 
solicitor, and notwithstanding any intermediate negotia- 
tion, rescind this agreement, and the purchaser is to Power to 
return forthwith all abstracts and papers in his possession "**^*°^- 
belonging to the vendor, and not to make any claim on 
the vendor for costs or otherwise (c), 

(a) Where the delay in the completion arises from the default of Delay by 
the vendor, the purchaser may relieve himself from paying interest <*«^*'*l* ^^ 
by depositing the purchase money in a bank to a separate account, and 

giving notice to the vendor, notwithstanding that he has been in 
possession or receipt of the rents under the contract, but the vendor is 
entitled to the interest (if any) allowed by the bank on the deposit : 
Be Odd & Norton, W. K. 1885, p. 6. See also Be Moncktoth & OUzean, 
27 Ch. D. 556. 

(b) No time should be stated for delivery of the abstract, for the 
reasons given in the first note to the 4th ordinary condition, post 

(c) K there is a deposit, the latter part of this clause should be as in . 
the latter part of the 4th ordinary condition, post 

See cases where such a condition as that in the text enables the vendor Vendor's 

to rescind : DuddeU v. Simpson, L. R. 2 Ch. 102 ; Mcswson v. Fletcher, po^e^ to 

ib. 6 Ch. 91 ; Gray v. FowUr, ib. 8 Ex. 249 ; EeppmstaU v. Eose, '^^•*^*'*^- 
W. N. 1884, p. 199. Where there was no provision enabling the 
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Contents of 
Iease[8] or 
underlea8e[83. 



Power to re- 
sell on default. 



Forfeiture of 
deposit. 



Liquidated 
damages. 



Here add condition as to commencement of title^ special 
condition No. 5, andy if required, clause for taking timber 
and fiostures at a valuation, special condition, No. 2, and 
other special conditions, see post. 

On a sale of leaseholds, add, if required, special conditions 
Nos. 26, or 27, 29, 30, po^. 

A copy [or copies] [of the said lease [underlease] [or 
the leases [underleases] referred to in the schedule] and] 
of the leases or agreements (if any) under which the 
tenants hold, have been perused by the purchaser, and 
he shall be deemed to purchase with notice of all the 
contents thereof. 

Add clause as to preparation and delivery of conveyance, 
5th ordinary condition, p. 196, and as to compensation or 
excluding compensation, special conditions Nos. 43 or 44, 
post. 

Lastly. If the purchaser should neglect or fail to 
perform this agreement on his part [where there is a 
deposit say, his deposit money is to be forfeited to the 
vendor, (a) and] the vendor may with or without notice 
resell the premises without previously tendering a 
conveyance to the defaulting purchaser, and any resale 
may be made by auction or private contract at such 
time, subject to such conditions, and in such manner 
generally as the vendor thinks proper; and if thereby 
the vendor should incur a loss by reason of diminution 
in price or expenses incurred, or both, the purchaser 
under this agreement is to pay to the vendor the amount 
of such loss as liquidated damages (b) [receiving credit 



purchaser to withdraw his objections when required : see Be Dames and 
Wood, 27 Ch. D. 172. Where the title has been accepted the vendor 
has no power to rescind on the ground that the conveyance should con- 
tain covenants which were contained in an abstracted deed but were 
not noticed in the abstract : Be MonckUm and Oilzean, 27 Ch. D. 555. 

(o) Even where there is no provision as to forfeiture, the deposit 
would be forfeited ; CoUine v. Stimaon, 11 Q. B. D. 142 ; ffowe v. 
Smith, 27 Ch. D. 89. 

(h) Whether liquidated damages will be enforced as a forfeiture or 
treated as a iienalty : see WcUltB v. Smith, 21 Ch. D. 243, and cases 
there cited. 
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for the deposit (a)] and on any resale by auction the 
premises may be bonght in, and all expenses conseqnent 
on an unsuccessful attempt to resell are to be forthwith 
paid to the vendor by the purchaser under this agree- 
ment 

In witness, &c. 

The Schedule above befebbed to. 

For Agbeements for Sale of Fbeeholds and of 
Heirlooms by a Tenant fob Life, see the work by the 
authors on the Settled Land Act, 1882. 

(a) See Ockenden v. 5wi/y, 4 Jur. N. S. 999. 
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ORDINARY CONDITIONS. 



CHAPTER III. 

CONDITIONS OP SALE. 



Highest 
bidder. 

Beserre price. 



AdTsnce on 
bidding and 
retracting. 



Deposit. 



SECT. I. 

Ordinary Conditions op Sale by Auction (a). 

1. The highest bidder is to be the parchaser, the 
vendor[s] fixing a reserve price and reserving the right 
to bid up to such reserve price [for each lot] by himself 
[themselves] or his [their] agent (J) [and also the right 
to consolidate two or more lots into one and to rearrange 
any lot or lots]. 

2. No person is to advance less than £ [the sum 
to be fixed by the auctioneer] on each bidding, or retract 
a bidding ; and if any dispute arise, the property [lot in 
dispute] is to be put up again at the last undisputed 
bidding, or the auctioneer may determine the dispute. 

3. The [Each] purchaser is at the close of the sale to 
him to pay down a deposit of per cent, on the 
amount of his purchase-money, and to sign an agreement 

(a) It is conveDient to have some rule as to the order of conditions 
of sale, and the following is suggested as agreeing with the order in 
which the transactions take place : — 

(1) As to the auction. 

(2) Delivery of ahstract and requisitions. 

(3) Matters arising on the abstract. 

(4) Matters arising on the particulars (identity, &c.). 

(5) The conveyance and its contents. 

(6) Compensation. 

(7) Resale on defiEiult. 

As to conditions supplied by the Y. & P. A. and C. A., see pp. 
186-188, ante, 
(li) As to bidding and reserve price, see 30 & 31 Vict. c. 48. 
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in the form subjoined to these conditions for the comple- 
tion of his purchase according to these conditions, and to 
pay the remainder of his purchase-money [and the 
amount of valuation as hereinafter provided] on the 
day of at the office, No. Street in , of 

Messrs. the solicitors of the vendor[8], at which 

time and place the purchase [s] is [are] to be completed ; 
and the [a] purchaser paying his purchase-money is as 
from that day to be let into possession or receipt of rents PoMession. 
and profits, and up to that day all rent, rates, taxes, and 
outgoings are (if necessary) to be apportioned ; and if 
from any cause whatever, other than wilful default on the 
part of the vendor[s], the completion of the [any] pur- 
chase is delayed beyond the before-mentioned day, the 
remainder of the purchase-money [together with the 
amount of valuation] is to bear interest at the rate of 5 interest in 
per cent, per annum from that day to the day of actual *^*^ °^**® *^* 
payment thereof. 

4. The [Each] purchaser is within days after the Time for 

delivery of his abstract (a) to send to the solicitors requUitions, 
of the vendor[s], a statement in writing of all the objec- 
tions to (b) and requisitions if any as to the title or 
evidence of title, or the abstract, and subject thereto the 
title is to be deemed accepted, and all objections and and replies to 
requisitions not included in any statement sent within *°*^®"* 
the time aforesaid are to be deemed waived, and an 
answer to any objection or requisition is to be replied to 
in writing within ten days after the delivery thereof, and 
if not so replied to is to be considered satisfactory, and 

(a) There should be no time specified for delivery by the vendor of Time for de- 
his abstract, lest he should fail in delivering it within the specified li^^T ®^ *^ 
time, or should deliver an imperfect abstract (see Dart, V. & P. 125, ^ ^ stated. 
304, 5th ed.), but in sales under the Court the Act requires a time to 
be stated, see 15 & 16 Vict. c. 86, s. 56. 

(h) The time for taking objections does not begin to run until a what objec- 
complete abstract has been delivered (Bchson v. Bell, 2 Beav. 17 ; tioM ™»y be 
Want V. Stallibrass, L. R. 8 Ex. 175). The condition does not apply ^^^^^^ 
to matters not disclosed ( Warde v. DioDon, 28 L. J. Ch. 315), nor to an 
objection which goes to the root of the title (Re Tanqueray-WUlaume 
and Landau, 20 Ch. D. 465, 474). 

O 2 
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If requisition 
cannot be 
answered 



Power to 
rescind. 



PrepnratioD of 
fonveyance. 



Delivery of 
draft. 



Power to resell 
On default. 



time is to be deemed in all respects as of the essence of 
this condition. If the [any] purchaser should take any 
objection or make any requisition which the vendor[s] is 
[are] unable or unwilling to remove or comply with, and 
should not withdraw the same after being required so to 
do, the vendor[s] may by notice in writing delivered to 
the [such] purchaser or his solicitors, and notwithstanding 
any intermediate negociation, rescind the contract for 
sale, (a) and the vendor[s] is [are] within one week after 
such notice to repay to the purchaser [whose contract is 
so rescinded] his deposit money which is to be accepted 
by him in satisfaction of all claims on any account 
whatever, and the purchaser is to return forthwith all 
abstracts and papers in his possession belonging to the 
vendor[s] 

[Here add clause as to commencement of title^ special 
condition^ No. 5, post, and, if required, clause as to taking 
timber and fioctv/res at a valuaiiony special eonditiony No, 2, 
and other special conditions, see post.'] 

5. The conveyance to the [each] purchaser is to be 
prepared by him and at his own expense, and the en- 
grossment thereof is to be delivered at the oflSce of the 
solicitors of the vendor[s] before the day of 

next for execution by the vendor[s] and other necessary 
parties (if any), and the draft of such conveyance for 
perusal and approval on behalf of the vendor[s] and 
other necessary parties (if any) is to be left at the office 
of such solicitors at least seven days before delivery of 
the engrossment. 

[Here add clause as to compensation or excluding com- 
pensation, see special condition No. 43 or 44, post, as the 
case may he."] 

Lastly — If the [any] purchaser should neglect or fail 
to comply with any of the above conditions, his deposit 
money is to be forfeited to the vendor[s], who may 
with or without notice resell the premises [the lot or lots' 



(a) As to the vendor's power to rescind, see note (c) p. 191, and as ta 
forfeiture of the deposit see note (a) p. 192. 
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in respect whereof default occurs] without previously ten- 
dering a conveyance to the defaulter at this sale, and any 
resale may be made by auction or private contract at 
such time, subject to such conditions and in such manner 
generally as the vendor[s] may think proper; and if 
thereby the vendor[s] should incur a loss by reason of 
diminution in price or expenses incurred, or both, after 
taking into account the deposit (a), the defaulting pur- 
chaser at this sale is to pay to the vendor[s] the amount 
of such loss as liquidated damages (b), and on any such 
resale by auction the premises [lot or lots offered for 
sale] may be bought in, and all expenses consequent on 
an unsuccessful attempt to resell are to be forthwith paid 
to the vendor[s] by the defaulter at this sala 

Be it remembered that at the sale by auction this 
day of of the property mentioned in the annexed Memorandum 

particulars of sale, of was the highest bidder ^^' ««««*«"• 

for the premises [Lot ], and was declared the purchaser 
thereof, subject to the above conditions, at the price of 
£ , and has paid the sum of £ by way of 

deposit, and agrees to pay to (c), the vendor[s], 

according to the above conditions the balance of the said 
purchase-money [and also the valuation money]; and 
the vendor[s] and purchaser hereby agree to complete 
the sale in accordance with the above conditions of sale. 

Purchase-money, £ . 
Deposit, £ 



Balance, 



Abstract of title to be sent to 



(a) See Ockefiden v. Eerily, 4 Jur. N. S. 939. 

ifi) As to liquidated damages being eniorced or treated as a penalty, 
see note (Jbi) to p. 192. 

(c) The vendor must be named or otherwise sufficiently described : Vendor to be 
see Dart, 218, 5tb ed. ; Catling v. A'tn^, 5 Cb. D. 6C0 ; Bothitct v. n«med or 
Miller, 3 App. C. 115^4. " Vendor " is not a sufficient description : d««^"*>«d- 



Fvitcr V. buffitld, L. R. 18 Eq. 4. 
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SECT. II. 

Special Conditions of Sale. 

Power to 1. The auctioneer may withdraw the property [any lot] 

irefusc^iddine ^^^ ^^ without declaring the reserve price, and may 
and re-arrange refuso any bidding and may combine any lots in one lot, 
or may offer the property for sale in other lots than those 
mentioned in the particulars. 
Timber [and 2* The [Each] purchaser is, in addition to his purchase- 
^a*" ti *^* money, to pay for [the fixtures and for] all timber and 
timber-like trees, tellers, pollards, saplings, and planta- 
tions (if any) down to Is. per stick inclusive, and under- 
wood down to the stem, according to a valuation to be 
made (a) in manner following — that is to say, each party 
(vendor and purchaser), or their respective solicitors, is 
within twenty-one days after the sale to appoint by 
writing one person as valuer, and to give notice in 
writing to the other party of the name and address of 
the person so appointed, and the two persons so ap- 
pointed are to make the valuation, but are before they 
commence their duty to appoint an umpire by writing, 
and the decision of the two valuers if they agree, or of 
their umpire if they disagree, is to be final, and in case 
the [any] purchaser should neglect or refuse to appoint a 
valuer and give notice thereof in manner and within 
the time before specified, the valuer appointed by the 
vendor is alone to make the valuation, and his valuation 
is to be finaL 
Where pro- 3. The vcudor reserves the right to cut and sell all the 

^Il^on.'"''^ growing crops, and the right to the use of the grazing, 
and the right to the garden fruits and crops up to the 
time when under these conditions the purchaser is to be 
let into possession [and also the right to dig up and 
remove the crops of at any time before the 

day of next]. 

(a) For a shorter form of valuation add here the word " by," and 
continue the latter part of special condition No. 43, commencing " two 
referees." 
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4. A pnrcliaser whose purchase-money does not exceed As taabftract 
£ is not, except upon the terms afterwards men- [qu. 
tioned, to require delivery to him of an abstract of title, 

but may within ten days after the sale [or in a sale wider 
the Court after the certificate of the result of the sale has 
become binding] attend at the office of Messrs. 
at y during the hours of ten to four in the day, to 

examine and ^take extracts from an abstract prepared 
in accordance with these conditions; neyertheless on 
giving notice in writing to Messrs. requesting an 

abstract, and also on paying to them the sum of £ 
within four days after the sale [or after the certificate of 
the result of the sale has become binding], he is to have 
delivered to him an abstract prepared in accordance with 
these conditions, and whether he so attend or not, he is 
to be bound by these conditions, and in case no abstract 
is required, he is to be so bound in the same way as if an 
abstract had been actually delivered to him on the tenth 
day after the sale [or after the certificate of the result of 
the sale has become binding], and is to be considered as 
having had such abstract actually delivered to him on 
that day. 

Each purchaser to whom an abstract is delivered 
pursuant to these conditions is within, &c. {continue as in 
the ordinary condition No. 4, p. 195, ante), 

5. The abstract of title [to Lots ] is to commence As to com- 
with an indenture dated the day of 18 ^ueT'"'* ""^ 
[being a conveyance on a sale, or being a mortgage, 

or the lease or underlease under which the vendor 
holds (a).] 

(a) ThU condition is necessary where the abstract commences less 
than forty years before the day of sale (see Y. & P. Act, 1874, s. 1), 
and is advisable in all cases, see second note to G. A. s. 3 (3), and 
also p. 187, ante. If the deed stipulated as the commencement of the 
abstract contains recitals, s. 3 (1) of the Conveyancing Act prevents 
any requisition upon them. Where the deed commencing the abstract 
is a purchase deed or mortgage deed, it is advisable so to describe it, as 
being obviously a better commencement of title than a will or settle- 
ment, and where the document commencing the abstract is a voluntary Where root of 
settlement, or other document not forming in itself a good root of title, ^i^l^ h^^l* 
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Will. 6. The abstrt^t is to commence with the will^ dated 

the day of of a testator who died on the 

day of y and it is to be assumed that the 

testator was entitled in fee simple free firom incum- 
brances at [the date of his will and thenceforth up to 
(a)] his death, and no eyidence on this point shall be 
required. 
Enfranchised 7. As to Lot , which was formerly copyhold of the 

copyholds. mauor of , the abstract of title to the former copy- 

hold interest is to commence with a surrender and 
admittance on a purchase in the year , and the title 

to the freehold is to commence with the deed of en- 
franchisementy dated in the year (b). 

As to distin- 8. The vendor is not to be required to distinguish the 
guishing titles. ^^ ^£ ^^^ j^^ j^^j^ ^^^^^ diflFerent titles, nor to dis- 
tinguish the freehold from the copyhold part of the pro- 
perty [any lot], nor to distinguish copyholds of different 
manors. 
As to dis- 9. No objection or requisition is to be made in conse- 

mBMUTMnenu. ^ueDce of any discrepancy between the old and present 

measurements [of any lot]. 
Where docu- 10. If any documeut, dated years or upwards 

quent to cwn- P^i^r ^ ^^^ ^^7 ^f salc be not in the vendor's possession, 
mencement of and the possessor thereof is either unknown or refuses 
producwL** production, the recital of that document contained in any 
deed dated years or upwards prior to the day of 

sale is to be taken as conclusive evidence of the material 
contents and due execution thereof, and no further evi- 
dence, whether by production of the original or other- 

the nature of the document should be stated in all cases : Be Marsh Sc 
Title too E. Oranville, 24 Ch. D. 11. On a sale by trustees a condition limiting 

short. the title unnectssarily is depreciatory: Dunn v. Floods 25 Cb. D. 

629. 

(a) The words in brackets are not required where the will is dated 
after 18*37. If the will mentions the property, the condition may 
state that the will ** specifically devises the property," or " contains a 
general devise of all the testator's property in the parish of,*' Sec A 
devise of this kind alVords some evidence of the testator's title. 

(b) Under s. 3 (2) of the Conveyancing Act the purchaser is not to 
call lor the title to make the eofraDchisemeot. 
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wise, is to be required of the contents of that docu- 
ment (a). 

10a. The vendor is not to be required to procure the 
production, or trace or state who has the custody of any 
document not in his possession, or to furnish any abstract 
or copy thereof, or to give any information relating 
thereto not within his knowledge. 

11. Where it is provided in the particulars that the On a sale of 
purchaser of any lot is to take an assignment of the lease 0^^})!^"^^^' 
of that and other lots and grant underleases of such other demises being 
lots to the purchasers thereof, the assignments and under- purchawr^to 
leases are to be made and granted accordingly, and each *^« others. 
underlease and a counterpart thereof for delivery to the 
lessor are to be prepared, engrossed, and stamped by and 
in all respects at the expense of the purchaser, who is to 
be lessee thereunder, and sure to be executed by the lessor 
and lessee respectively, and to contain all proper covenants 
by them having regard to the form of the principal lease 
out of which the underlease is to take effect, and the 
lessor is to give to the underlessee an acknowledgment of 
his right to production and delivery of copies of the 
principal lease and of any documents of title relating 
thereto retained by the lessor, and also an undertaking 
for safe custody thereof. In case there should be no 
purchaser at this sale to take an assignment of the prin- 
cipal lease the grant of any underlease may be suspended 
until the principal lease is assigned to a purchaser, or the 
vendor may at his option in the meantime grant any 
underlease. In case any difference should arise as to 
the form of any underlease or otherwise as to the grant 
thereof under this condition, or as to the payment of any 
costs or expenses connected therewith, or in case any 
other difference or question should arise as to the mode 
of giving effect to this condition or any matter arising 
thereout, such difference or question is to be settled by 
[in sales ly the Cowrt the Judge at Chambers, otherwise 
some person to he named, or ly arbitration as in No, 43, post], 

(a) Whc^re documents are in the hands of mortgagees, see condi- 
tion 15. 
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Bare legal 
e;iiate. 



Tithes. 



Repair of 
chancel. 



Crown grant 
of tithes. 



12. Any bare outstanding legal estate (a) which a 
[the] purchaser may require to be got in is to be got in 
[and the title thereto traced] by him and at his own 
expense. 

13. The rectorial tithes on the property were merged in 
the year • The abstract of title thereto is to com- 
mence with an indenture dated the day of , 
and the purchaser is not to require the production of the 
original nor any abstract or copy of the grant from the 
Grown of these tithes, nor any information as to the date 
of such grant, or otherwise with reference thereto. 

13a. The vendor is not to be required to famish any 
eyidence that the rectorial tithes are not subject to the 
repair of the chancel of the parish church, and the pur- 
chaser is to take subject to such liability (if any) as exists 
in respect to such repair. 

14. The purchaser .is not to require production of the 
original nor any abstract or copy nor any other evidence of 
or information with respect to the grant from the Crown 
of the tithes. [Add ifreqmredy nor any evidence that the 
tithes are not, &c., continvs as in the preceding condition,] 



Definition of 
bare legal 
estate. 



When devolu- 
tion need not 
be shewn in 
the abstract. 



(a) i.e. a legal estate outstanding in a bare trustee who in reference 
to the Y. & P. A. is defined to be a trustee to whose office no duties 
were originally attached, or who although such duties were originally 
attached to his of^ce would, on the requisition of his cestuis que trusty 
be compellable in equity to convey the estate to them or by their 
direction and has been requested by them so to convey it : Dart, 517, 
6th ed. : and see Morgan y. Swcmsea Urban Sanitary Authority^ 
9 Ch. D. 682, 685, per M.R. ; but in the opinion of V.O. Hall the 
words '* has been requested by them so to convey it " are not a neces- 
sary ingredient in the definition of a bare trustee : Christie v. Ovington, 
1 Gh. D. 279. A trustee with a beneficial interest in the trust estate 
is not a bare trustee within the Land Transfer Act, 1875, s. 48, which 
replaced s. 5 of the V. & P. A. (Morgan v Swansea^ <fec., Authority, 
vbi sup,) ; nor is the husband of a married woman who is seised in 
her right a bare trustee within the Act 3 & 4 Will. 4, c. 74, s. 34 
{Keer v. Brovm, Johns, 138). 

It is not necessary that the abstract should shew the devolution of 
the legal estate, if it shews a good equitable title in the vendor, with 
power to get in the legal estate under the Trustee Acts or otherwise: 
Camherwell Building Society v. HoUoivayy 13 Ch. D. 754. 
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15. The documents relating to Lots to in- Production ot 
elusive, some of which include all or several of these lots, thrhand* of 
are now in the hands of the mortgagees and shall not be mortgageei. 
required by any purchaser of these lots to be produced or 
delivered over until the mortgages are redeemed, and if 

any purchaser of any of such lots requires his abstract 
to be verified he shall be bound himself at his own cost 
to obtain production of any documents in the possession 
of the mortgagees, and if he cannot obtain such produc- 
tion shall accept such verification of the abstract as the 
vendor is able to furnish, and shall bear all expenses 
incurred in obtaining production or consequent on pro- 
duction of such documents (a). 

16. All exchanges and allotments made more than Aiiotmenu 
years before the day of sale under any Enclosure Act or unde^En***^** 
award, are, unless the contrary appears, to be deemed duly cios^J^* -A.ct«. 
made in respect of the title under which the lands taken 

in exchange or on allotment appear by the abstract or 
otherwise to have been since held, and no requisition or 
objection is to be made in respect of any such exchange 
or allotment, or in respect of the title to the land given 
in exchange, or in respect whereof the allotment was 
made. 

17. The lease being at a nominal rent, the mere fact Coyenants in 
of possession under it at the time of completion of the nraTiMi rent, 
purchase shall be accepted as sufficient evidence of due 
performance of the lessee's covenants up to that time. 

18. Where any mortgage has been made to the trus- Bailding and 
tees of a Building [Friendly] Society, and a receipt for sodety^mort- 
the money secured appears to be endorsed on the mort- e^i^' 
gage deed, and purports to be signed by trustees [and 
countersigned by a secretary] of the society the purchaser 

is to assume that the persons so signing were at the time 
of signing the duly appointed trustees [and secretary 
respectively] of the society, and accordingly that the 
receipt operated as a complete release and reconveyance 

(a) See other conditions as to production of documents, supra, 
Nos. 10 and 10a, and in/ruy No. 50. 
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Drtwer. 



Origin of quit 
rents. 



Recitals 
evidence. 



Unstamped 
documents. 



of the mortgaged property, and is not to make an j 
requisition, objection, or inquiry in reference to the ap- 
pointment of the trustees or secretary, or the constitution 
of the society (a). 

19. It is to be assumed that no wife or widow of any 
former owner is entitled to dower or freebench, unless it 
appear on the abstract that he was married (I). 

20. No information is to be asked for, nor is any other 
inquiry to be made as to the origin or creation of any 
quit, fee-farm, or chief rent, whether mentioned in the 
particulars or not. 

21. Every recital or statement contained in any deed 
or other instrument dated years or upwards prior 
to the day of sale, is to be accepted as conclusive evidence 
of the matter or fact recited or stated (c). 

22. No objection is to be made on account of any 
document [dated years or upwards prior to the day 



Friendly and 
Building 
Society 
receipts. 



Depreciatory 
conditions on 
sale by 
trubtees. 



(a) lliis condit'on with the words Id brackets applies to Friendly 
Societies, 38 & 39 Vict. c. 60. s. 16 (7). Without the words in 
brackets, it applies to Building Societies, but only to those established 
under the Act 6 & 7 Will. 4. c. 32 (see s. 5) whose mortgages were 
made to trustees. If the society has been established under tbe 
Building Socfeties Act, 1874 (37 & 38 Vict. c. 42), it is a corporation 
(see B. 9), and the mortgage is made to the corpomtion. If a society 
established under the previous Act has obtained a certificate of 
incorporation under the Act of 1874 (see s. 7), then (see s. 27) the 
securities and property become transferred from the trustees to the 
corporation. In either of these cases the receipt (see s. 42) will be 
under the seal of the corporation and proves itself, and the person 
countersigning would be assumed to be the proper officer as described, 
80 that no special condition would be necessary. 

As to the effect of the endorsed receipt, see Pease v. J<ick9on, 
L. R. 3 Ch. A pp. 576 ; Sangster v. Cochrane, 28 Gh. D. 298, and cases 
there discussed ; Harvey v. Municipal Permanent Investment B, S,, 
26 Ch. D. 273. 

(b) This condition is only necessary in case of an intestacy, or of 
a person of an age to have been married on or before 1st January, 
1834. 

(c) This condition is only required where the recital is contained in 
an instrument dated within twenty years (see V. & P. A. 1874, s. 2). 

On a sale by trustees a condition unnecessarily restrictive as to 
recitals is depreciatory ; Dunn\. Flood, 25 Ch. D. G29. 
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of sale] being unstamped or not sufficiently stamped (a) 
fif toy sucli there be, of which, however, the vendor has 
no knowledge], and any document which [the] any. pur- 
chaser shall require to be stamped or further stamped 
shall be procured to be so stamped by him and at his 
expense. 

23. No objection is to be made on account of any Unstamped or 
document [dated years or upwards prior to the day j^'J^Sento!'* 

of sale] being unstamped or insufficiently stamped (a) or 
not being registered in the Deeds Eegistry, and any 

document which the [any] purchaser may require to be 
stamped or further^stamped or registered shall be procured 
to be so stamped or registered by him and at his expense. 
' 24. It is to be assumed that every surrender or Power of 
admittance pursuant to power of attorney was authorized gurrenZr**' 
•by the power under which it appears on the court rolls to copyholds. 
liave been made, and production of the power is not to be 
required. 

25. If the balance of the purchase and valuation money Sale of business 
[for Lot ] should be paid before the day of "^J^^^ 

next the purchaser [of that lot] is to be let into 
possession [thereof] as a going concern on that day, and 
on and from that day is to become liable to discharge 
and shall discharge all wages and other outgoings con- 
nected with the business, and is to indemnify the vendor 
against all liabilities and outgoings of the business as 
from that day ; but if for any reason possession [of 
Lot ] is not delivered to the purchaser on the day 
aforesaid, the business on and from that day is to be 
carried on by or under the direction of the vendor, at the 
risk and cost but for the benefit of the purchaser thereof 
Until possession is delivered to him. And any question 
which may arise as to the balance due to or from the 
purchaser in respect of the business, and any other 

(a) In the absence of a condition to the contrary, a purchaser is Stamp 
entitled to have an insufficiently stamped mortgage deed properly 
stamped at the vendor's expense, although the mortgagor concurs in 
the conveyance: Whiting to Loomes, 14 Ch. D. 822; 17 ib, 10. But 
see Ex parte Birkheck Freehold Land Society y 24 ib, 119. 
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question which may arise in reference to the carrying on 

the same^ is to be settled or decided [in com ^ sale by the 

Cowrt by the judge at chambers or] by the mrbitration 

of, &c. [See special condition No, 43 as to appoi^iment of 

arbitrators and umpire.] 

Mortgage term 26. By deed dated the day of the property 

the^wSe^being ^^ sub-dcmised by way of mortgage for the resichsie, 

made by pur- except the last days, of the term granted by tli9 

chaserB from t? • 

themort- Icasc mentioned in the particulars, and the term sq 
gagees. created was sold by the mortgagees under a power in the 

deed, [(a) The power contains a provision that after a 
sale the mortgagor should stand possessed of the principal 
term for which the lease was granted in trust for the pur- 
chaser, and the benefit of this trust is included in the 
present sale.] The purchaser at this sale is to hare an 
assignment from the yendor of the mortgage term only, 
and is not to require the yendor to procure any assign^ 
ment of the principal term, nor to require him to shew in 
whom this principal term is now vested ; and any assign- 
ment or vesting order, and all information and evidence 
requisite to procure an assignment or vesting order for 
the purpose of getting in the principal term, is to be 
searched for and obtained by and at the expense of the 
purchaser. 
Mortgage 27. By the mortgage deed under which the vendor [s] 

d«raise^8oid by 8ell[s] the premises were demised for the residue except 
mortgagees. ^hc last days of the principal term granted by the 
lease mentioned in the particulars (b). By the deed the 
mortgagor is constituted a trustee of the premises for 
the residue of the term granted by the lease in trust to 
assign and dispose of the same as the persons entitled 
to the mortgage money shall direct, and contains a [an 
irrevocable] power of attorney to assign the term. The 

(a) If the power does not contain the clause here referred to, the 
words in brackets must be omitted. As to the statement in the parti- 
culars of the length of the term sold, see n. to next condition. 

(h) The particulars must state the term sold as being the residue 
less the specified days of the term granted by the original lease. See 
Preced. xvi. of a mortgage to which the condition in the text is applicable. 
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purchaser is to be entitled to the benefit (to be enforced 
or obtained at his own expense) of the trust, and to an 
assignment of the principal term nnder the power if and 
so far as the power is available, but shall not require it to 
be shewn that the power is now available, nor make any 
objection on account of its not being available* 

28. An abstract or copy of the lease [or underlease] Contents of 
creating the term sold as mentioned in the particulars i^e/*^ 
can be inspected at during a period of fourteen 

days prior to the day of sale or in the sale-room at the 
time of sale ; and the purchaser is to be deemed to have 
notice of all the contents thereof^ and such notice shall 
not be affected by any partial or incomplete statement 
of those contents in the particulars or these conditions 
[add in case of an imderlease, and no inquiry is to bo 
made as to the contents of the superior lease]. 

29. The lease [or underlease] contains a restriction on Where thew u 

. • . i J 1 • mi. i_ • • 1 ■ A coYcnant not 

assignment without license. The purchaser is immedi- to assign, 
ately after the sale to apply for and endeavour to obtain 
the necessary license and to perform any reasonable con- 
dition required by the landlord previous to granting it^ 
and if unable to obtain it within weeks from the 

day of sale the contract for sale shall be rescinded by the 
vendor in the same manner and upon the same terms as 
if the purchaser had made and insisted on a requisition 
which the vendor is unable to comply with. 

30. It is believed that every lot held by under- Provision for 
lease is so described in the particulars, but if any lot J^rii^^ 
described as held by lease sbould appear to be held by leases, 
underlease the purchaser thereof is not to make any 
objection on this account, nor claim any compensation 
on the ground of misdescription (a). 

(a) A purchaser is not bound to take a title by underlease instead of 
lease : Maddey v. Booths 2.De G. & S. 718 ; unless the particulars and 
conditions are sufficient to give him notice to the contrary : Caniber- 
iodl Building Society v. EdUowayy 13 Ch. D. 754. An underlease may 
generally be known by its being for a term less a few days, or by the 
rent being reserved to or the covenants being entered into with the 
executors and administrators, and not the heirs. 



as 
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As to covenants 
where lease- 
holds subject 
to underleases. 



Contents of 
tenants' lenses. 



Leases bj 

mortgagor 

alone. 



Benefit of 6 re 
insnrance. 



Easements, 
tenancies, 
fences, &c. 



31. No objection shall be made on account of thd 
covenants by the tenant in any underlease not corre- 
sponding with the covenants by the lessee in the lease 
under which the property is held (a). 

82. Counterparts or copies of the leases or of the 
agreements (if in writing) under which the tenants hold 
can be inspected at during a period of fourteen 

days prior to the day of sale or in the sale-room at the 
time of sale, and the [each] purchaser is to be deemed 
to have notice of and to take subject to the terms of 
all the existing tenancies^ whether arising during the 
continuance or after the expiration thereof, and such 
notice shall not be affected by any partial or incom* 
plete statement in the particulars with reference to the 
tenancies (b). 

33. No objection is to be made on the ground that 
any lease or agreement for tenancy was made or entered 
into by a mortgagor without the concurrence of his 
mortgagees (c). 

33a* If any buildings on the property [or on Lot ] 
phould be destroyed or damaged by fire before the day 
fixed for the completion of the purchase, or subsequently 
while any insurance against fire subsists thereon in favour 
of the vendor, the purchaser is to be entitled to the 
benefit of such insurance upon paying the vendor the 
amount of the. last premium paid thereon (d). 

34. The property is [or the several lots are] sold 
subject to all qnit, chief and other rents, rights of way. 



(a) Ar to the risk incurred where these covejiaiits do not oonespond, 
see 4 Jarm. & By. Conv. 514. 

(h) The purchaser is not bound to ascertain from a tenant the 
terms of his tenancy : Cahallero v. Henty, L. R. 9 Ch. App. 447. 

(c) As to this, see now the G. A. s. 18 (1) (16), notwithstanding 
which the condition will always be neoessary where the lease is not 
authonzed by that section or by agreement. 

(d) In the absence of an express contract the purchaser is not 
entitled to the insurance money : Rayner y. Presixmy 14 Gh. D. 297 ; 
18 .Gh. D. 1. But if the vendor has received it and not applied it in 
restoring the buildings the insurers may recover it back : CasUUain v. 
Preston, 11 Q. B. D. 380. 
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lighty sad other easements (if any (a)), affecting the: 
same, and to any subsisting liability under enclosure 
award, coyenant, or otherwise, to repair the fences, roads, 
or streets, and to the rights of the tenants to fixtures (if 
any), or to their statutory rights ; [and the purchaser is 
to be deemed to have notice of the terms upon which all 
the tenants hold (h).] 

35. The several purchasers shall take their convey- ApporUoned 
ances subject to the apportioned rents stated in the *•**"*• """^^ 
particulars, and shall not require the assent of any tenant 

thereto, nor otherwise require such rents to be legally 
apportioned. 

36. Where any lots are held or are to be assigned at ipportioned 
apportioned rents, the Beveral purchasers shaU accept Zl'>'''*^ 
their assignments at or subject to such apportioned rents, 

and shall not require the consent of the landlord to be 
shewn or to be obtained to the apportionment, nor require 
the rents to be otherwise legally apportioned. 

37. The vendor is not to be required to obtain the Apportion* 
apportionment of any land tax or tithe rent-charge. taTln^ tiufo 

38. Freedom from land tax or tithe rent-charge is to rent-charg*. 
be deemed sufficiently evidenced by the fact that the fwedom from 

- Iftnci tftx And 

land-tax assessment books or the tithe commutation tithe rent- 
award, as the case may be, do not shew any land tax or ^^^c^ 
tithe rent-charge to be payable [but the purchaser is to 
be furnished at his own expense, if he so require, with a 
statutory declaration that no land tax or tithe rent-charge 
has been paid for twelve years next before the day of 
sale (e)]. 

89. Part of the property [Lots and , or parts Enlargement 

thereof,] was [were] demised with other land for a term ^Ito^J^iimpit. 
of 500 years from, &c., 1790, by an indenture dated, &c., 
and this term, so far as regards the part now offered for 

(a) i^ny unusual easexoent should be disclosed : Btywood y. MaUaHeu^ 
25 Ch. D. 357. 

(ft) GoDdition No. 32 should be used where there are any leases or 
agreements in writing with the tenants. See n. to that condition. 

(e) This last paragraph should only be inserted when it is possible 
to obtain the required statutory declaration. 

P 
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Identity. 



CoTMutnt by 
vendor as 
mortgagee or 
tnutee. 



Where rendor 
is tenant for 
life. 



sale of the jMremises comprifled theiein, has been en- 
larged into a fee-simple, but the yendor[s] has [haye]. 
not the original, or any copy of the indenture of demise, 
nor any information relating to it other than such as 
appears on the abstract, and it shall be assumed unless 
the contrary appears that the term has been duly en- 
larged into a fee simple. 

40. No further or other evidence is to be required of 
the identity of the property [or lot or lots] described in 
the particulars with the property to which title is shewn 
by the abstract besides 43uch eyidence (if any) as may 
be gathered from the descriptions in the documents 
abstracted; [but the [any] purchaser is to be famished at 
his own expense, if he so require, with a statutory declan^ 
tion [by the vendor or some other person] that the pro-* 
perty has [or lot or lots have] for twelve years prior to 
the day of sale been held and enjoyed in accordance with 
the title shewn thereto (a)]. 

41. The vendor, being a mortgagee [or a trustee or an 
executor], is to be required to give only the statutory 
covenant implied by reiason of his being expressed to 
convey as mortgagee [or trustee or personal representa* 
tive], and no other covenants for title shall be re- 
quired (6). 

41a. The vendor sells and will convey as a tenant for 
life under the Settled Land Act, 1882, the trustees for 
the purposes of the Act joining in the conveyance only 
for the purpose of acknowledging the receipt of the 
purchase-money, and [a] the purchaser is not to require 
any covenant except the statutory covenant implied by 
the vendor conveying as beneficial owner, with a proviso 
limiting the same so far as regards the reversion or 
remainder expectant on his life estate, and the title to 



(a) This last paragraph should only be inserted when it is possible 
to obtain the required statutory declaration. 

(h) Where the vendor is a trustee selling at the request of the tenant 
for life the latter must covenant for title, unless the eontrary is clearly 
expressed in the contract: Be Savnfer Jt Barin^t Contract, W. N. 
1884, p. 192. 
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ftnd farther assurance of the premises after his death, to 
tiie acts and defaults of himself and his own heirs and . 
persons deriving title under him or them. 

42. No release by a separate instrument of any in- incumbrancer! 
t3umbrance shall be required, nor shall any objection be required to 
made on the ground of expense or otherwise to any "lease by 

" separate 

incumbrancer joining in the conveyance to the [any] instrument. 
purchaser. 

^ 43. Measurements and quantities of land are to be Error* in de- 
deemed correct and are not to be the subject of compen- ^Sat^^"" 
sation if incorrect* In other respects any incorrect state- 
ment, or any error or omission which may be discovered 
in the particulars or conditions of sale affecting the 
nature or value of the property [any lot] is not to annul 
the sale, but if pointed out before completion (a) the 
vendor or the purchaser, w the case may be and require, 
is to pay or allow compensation on account thereof, and 
the amount in case of dispute is to be settled by the 
arbitration of two referees, one to be appointed by the 
vendor, and the other by the purchaser, or by an umpire 
to be appointed by the two referees before they proceed 
on the reference, and the decision of the referees, if they 
agree, or of the umpire, if they disagree, is to be conclu-^ 
«ive.[or where sale is. wider the Court is to be settled by 
the Judge at chambers] (i). 



(a) As to the importance 6f providing that the error be pointed out Compensation 
before completion : flee Bos v. Behham, L. R. 2 Ex. 72, 77. Where *^'' «*°" 
there was no such provision, compensation was allowed after conveyance 

in Boa y. Eelshamy ubi. sup. ; Ckmti v. Oann, 3 Sim, 447 ; In re Turner 
& Skelton^ 13 Ch. D. 130 ; Palmer v. Johnson, 12 Q. B. D. 32, affinned 
13 Q. B. D. 351 ; Perrian v. Perriant W. N. 1884, p. 6, but was refused 
in Manaon v. TTiacker, 7 Ch. D. 620; Allen v. Eichardson, 13 Ch. D. 
524 (both which cases seem now overruled); and JolUffe v. Baker^ 
11 Q. B. D. 255 (where there was no condition in the contract and 
merely a verbal representation as to quantity and no fraud). 

(b) This condition, when used by trustees or mortgagees, cannot bo Offer by 
enforced i^nst them to the injury of the beneficial owners wHere the *"«*««S *c., 
misdescription arises from negligence : White ▼. Cuddon, 8 CL & Fitf. tion formii- 
766^ 787. But its use is hot depreciatory : ffobson v. Bellt 2 Beav. description. 
17, 24. 

p 2 
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Errors in 
description 
(do compensa- 
iion}. 



DocanioutSy 
where retained 
bj rendor aa 
beDeficial 



owner* 



Where retained 
by vendor as 
mortgagee or 
tnutee. 



Documents, 
where de- 
livered to 
purchaser. 



44. The property is [several Jots are] believed to be 
and is [are] to be taken as correctly described [and is 
sold subject to all easements affecting the same (a)] and 
any incorrect statement, error, or omission found in the 
particulars or conditions is not to annul the sale nor 
entitle the [any] purchaser to be discharged from his 
purchase, nor is the vendor or [any] purchaser to claim 
or be allowed any compensation in respect thereof (&). 

45. The vendor is to retain all documents relating to 
any property not comprised in this sale, and to give, at 
the cost of any purchaser requiring it^ a statutory ac-» 
knowledgment of the right of the [each] purchaser to 
production of documents so retained, and to delivery of 
copies thereof, and also a statutory undertaking for safe 
custody thereof. 

46. The vendor is to retain all documents relating to 
any property not comprised in this sale, and to give, 
at the cost of any purchaser requiring it, a statutory 
acknowledgment of the right of the [each] purchaser to 
production of documents so retained, and to delivery of 
copies thereof, but being a mortgagee [or trustee] is not 
to be required to give any underti^ing or covenant for 
safe custody thereof (c). 

47. After the sale of all the lots, or of all the lots to 
which any set of documents relates, as the case may 
happen, the purchaser whose purchase-money is largest is 
to be entitled to the custody of such documents in the 
possession of the vendor as relate to any other lot as 
weU as the lot or lots purchased by that purchaser [and 
do not relate to any other property besides that com- 
prised in this sale], but in respect of documents delivered 
to him which relate to the lot or lots of any other 



(a) Omit these wordB where condition No. 34 is used. 

(6) This ooBdition is oonyenient in cases of honses or small plots of 
land. 

(e) A mortgagee or tmstee may safely ^ve an acknowledgment of 
^e right to production and delivery of copies, as it only hinds him to 
produce while he has possessioni 0. A. s. 9 (2\ and to this he cannot 
reasonahly ohject. 
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puirchnser is to give to that other purchaser, if he so 
require, a statutory acknowledgment of his right to pro* 
duction and to delivery of copies thereof, and also a statu- 
tory undertaking for safe custody thereof. If any lot be 
not sold the yendor may until sale thereof retain all 
documents relating thereto, and in respect thereof or of 
any other documents retained by the vendor he is to give 
to any purchaser who may so require the before-mentioned 
statutory acknowledgment and [or but not the (a)] under- 
taking, and every acknowledgment [or undertaking] given 
under this condition is to be prepared and approved on 
behalf of all parties thereto at the expense of the person 
to whom it is given. 



SfiCT. ni. 

. Special Conditions Applicable; to Sales Undeb 

the coubt. 

' 48. All facts or matters appearing to be proved or to Certificatei, 
be certified by the chief clerk (6), or to be stated in any ^l^ ^^ 
judgment or order in the action [proceedings] in which ^ ^ evidonoe. 
this sale is made are to be deemed thereby sufficiently 
and conclusively evidenced, and the purchaser is to 
assume that all necessary and proper consents preliminary 
to a sale have been obtained (c), and is not to require 
the concurrence in his conveyance of any persons bene- 
ficially interested whose rights appear to be bound by 
the judgment or order under which the sale is made (d). 

(o) Theee words in brackets apply in case of a mortgagee or trustee 
selling. 

(6) Where the sale is made tinder an order of a Judge of Gonntj 
Oourts, say "* R^trar " instead of '' chief clerk.'' 

(c) It may be as well to insert these words as to consent, though 
they scarcely seem necessary now, having regard to G. A. s. 70 ; see 
note to s. 70 of the Act, ante, 

(d) These words as to the concurrence of persons beneficially in* Legal estate 

ierested are convenient but not necessary. The complete title is ^ ducharge 

for purchase" 
obtained by a oouTeyance of the legal estate and a good discharge for money make 

the purchase-money. Gonsequeutly in sales by the Court, the only a good title. 
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Beferrations 49. Wlicre a lot Is sold subject to or with a reservatioit 

provided for. ^^ ^"^7 ^S^^f eflfoct shall (in case of difference) be given 

thereto in such manner and at the expense of such 

persons as the Judge may direct (a). 

Production of 50. The documeuts relating to Lots are in the 

hands*of ^ hai^ds of mortgagees^ and production thereof is not to be 

mortgagees, required until the mortgages are satisfied (b). If a pur-» 

chaser of any of these lots require his abstract to be 

^erifiedy he is himself at his own cost to obtain pro-t 

duction of documents in the possession of any mortgagee^ 

and if he cannot obtain such production, is to accept 

such verification of the abstract as the vendor is able to 

furnish, and is to beax all expenses incuiTed in obtaining 

or consequent on production of such documents. 

Astoappiica- 51. The Sale is made for payment of incumbrances 

In^discharge of aff^Bcting all or somo of the lots. Each purchaser is, 

incumbrances, notwithstanding these incumbrances, to pay his whole 

purchase-money into Court, as provided by these cofn- 

ditions, to form a common fund to be applied under the 

direction of the Court in payment of these incumbraticesy 

and is not, after having accepted the title to any lot 

purchased by him, to object [to the setting ^Lpart out of 

the common fund of money to answer the claim of 

incumbrancers having priority over the interests of the 

parties to the action, and not consenting to the sale, 

necessary party to the coQveyanoe is the person having, or enabled to 
convey, the legal estate ; as for instance, a mortgagee or trustee, or a 
person appointed by the Court to convey. The discharge for the 
pnrchase-money is obtained by payment into Court, and all equities 
-are bound. But it often happens that & purchaser asks for the con- 
currence in the conveyance of persons having equitable interests^ and 
it is convenient to be able to point to a condition expressly excluding 
iiis right to require their concurrence. 

(a) The order of the Judge settling the form of conveyance is sub* 
ject to appeal : bollock v. BdbbiU, 21 Ch. D. 466. 

(h) This can be done under s. 5, the C. A. out of the purchase- 
moneys when paid into Court (note on that section, imU), Where the 
mortgages are subsequent to 1881, and come within s. 16 of the C. A., 
this condition is unnecessary ; the mortgagor can procure prodnedon 
under that &, and the expense incurred falls on the purchaser, C. A% 
«. 3 (6). 
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nor (a)] to payment out of the P>alance of the] common 
fund of the amount due to any incumbrancer consenting 
to the sale, or otherwise bound by the order for sale. 

52. The conveyance to the [each] purchaser is to be -A^" *<> corenant 
made either by a vesting order, or by a person appointed appointed to 
for the purpose by the Court, who is to be required to «<^'»^«y* 
give only the statutory covenant implied by reason of 
his being expressed to convey under the order of the 
Court, and any vesting or other order required to enable 
a conveyance shall be obtained by the [each] purchaser 
at his own expense. 



(a) The words in brackets should ber omitted where there are no 
prior incumbrancers whose claims are to be satisfied by setting apart 
a fund under C. A. s. 5 (see note to that s. ante). Where there are 
such prior incumbrancers, the iunds for them must be set apart first, 
.otherwise there might not be snfiBcient to pay them, and thepurohasera 
could not get their conveyances. It will be for the purchasers to 
see that there is sufficient set apart under s. 5 to answer prior in- 
cambrancers. If th9re is, there can be no difficulty in completing. If 
there is not, the sale of all the lots must fiiif, as before the Act in the 
like case, and the order for sale must be Contingent on this. 
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GENESAL FOBUB. 



CHAPTEB IV. 

FORMS IN DEKD3 AND WILLS. 



Purchases 
Deeds. 

No.1. 

Proviso re- 
stricting the 
oorenuit by 
tenant for life. 



SECT. L 
FOBMS IK PUBOHABE DEEDS. 

Fbo'^ded always that so fiGU* as regards the reversion 
,or remaiiider expectant on the life estate of the said 
[tenatU far life] in the premises hereby conveyed, and 
the title to and further assurance thereof after his death, 
the statutory covenant by him implied in these presents 
shall not extend to the acts or defaults of any person 
other than and besides himself and his own heirs and 
persons deriving title through or under him, them, or 
any of them (a). 



No. 2. 

Covenant by 
purchaser of 
leasehold to 
pay rent, &c 



Ahd the said [purehaser] hereby (I) covenants with the 
said [vendor (sy] (c) that the said [purchaser'] or the persons 
deriving title under him will henceforth from time to 



Hein, exa« 
cntorH, &Cf 
omitted of 
covenantor ; 



(a) See Dart, Y. & P. 648, 6th ed« 

(h) The heirs, executors, and admlDlstratorB of the covenantor are 
bound without being mentioned, the heirs by G. A. s. 69, and the 
executors or administrators by the common law (Wms. Exors. 1728, 
8th ed.). The asBigns of the covenantor are not mentioned in this and 
similar covenants, post^ because they are personal covenants. The 
mention of the assigns of the covenantor has no force, except in real 
' covenants, the burden of which is intended to be thrown on the assignee 
of the land, as to which see note to C. A. s. 68, ante, 
of covenantee, (c) This covenant is by G. A. s. 68 (2) deemed to be made with the 
executors, administrators, and assigns of the covenantee. Where the 
covenant relates to lands of inheritance, it is deemed to be made with 
the heirs and assigns of the covenantee (subs. 1). Govenantee includes 
covenantees : see the second note to G. A. s. 60. 
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time duly pay all rent becoming due under the said lease, P jbohabs 
and observe and perform all the covenants and conditions ^^^ 2« 

therein contained, and henceforth on the part of the 

Iessee[s] to be observed or performed, And also will at 
all times hereafter save harmless and keep indemnified 
the said [t;endor(«)] and his [their] estate and effects from 
and against all proceedings, claims, and expenses on 
account of any omission to pay the said rent or any 
breach of any of the said covenants and conditions. 

And the said [vendor(8y] hereby acknowledge[s] the ^L^ 

right of the said [purchasefis)'] [and each of them] to Acknow- 

production of the documents mentioned in the schedule Jj^hTto**^^ 

hereto, and to delivery of copies thereof (a). production. 

And hereby undertakes for the safe custody thereof (5). Undertaking 

for safe 
custody* 



SECT. n. 
Forms in Mortgages* 



The said [mortgager] hereby covenants with the said Mobtoaoeb. 
\mortgagee{By] (c) to pay to him [them] on the day -^^^ ^ 

of next [ffenerdOy six calendar morUhafrom date of * 

deed] the sum of £ , with interest thereon in the Covenant for 

-• ' payment of 

meantime at the rate of per cent, per annum, com- principal, 

puted from the date hereof 

(a) This acknowledgment may safely be given by trustees or mort- 
gagees. As to the obligatioDs imposed by, and thd rights under an 
, acknowledgment^ see C. A. s. 9 (IM^)* 

(h) As to the obligations imposed by, and the rights under an under- 
taking, see G. A. s. 9 (,dy(ll). 

(c) It is unnecessary to specify the ''executors, administrators, or Executors, ftc, 
assigns " of the mortgagee. The right to sue on the covenant devolves °^ mortgagee 
^ on them without their being mentioned. By C. A s. 60, where the cove- ^°" 
nant is with two or more, the payment is to be made to the person on 
whom the right to sue devolves ; therefore it is unnecessary to mention Survivors, 
the survivors or survivor of them. The same principle applies to the 
subsequent forms of covenant where there is any other act to be done. 

The real and personal representatives of the mortgagor are boimd 
without being named : see p^ 216, n. (h). v 
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•IfORTaAGES. 

No. 4a. 

Further 
adyances. 



No. Ab. 



and inteieti. 



No. 4(5. 

Joint uid 

several 

coTenants. 



No^ 5. 

Trust of 
principal term 
in mortgage 
bj sub-demise. 



Merger of 
^ debt in 
judgment. 



[In case oj ffMher ctdvandes add : 
Ain> also within three calendar months &om the day 
when any further money shall be advanced by or become 
due (other than for interest) to the said [mortgagee{8)'] 
under these presents, to pay to him [them] the amount 
thereof, with interest thereon at the rate aforesaid from 
the. day of the same being advanced or becoming due ;] 

And also so long as any principal money shall remain 
due on the security of these presents (a) after the said 
day of * 9 to pay to the said [mortffagee(8y\ interest 
thereon at the rate aforesaid, by equal half yearly pay- 
ments on the day of and the day of in 
every year. 

The said [mortgagors] jointly, and as separate cove- 
ants, every two and three [and so on] (h) of them hereby 
covenant and each of them hereby covenants with the 
said [mortgagee(8y] to pay to him [them], on the day 

of next the sum of £ with interest thereon, in 

the meantime, at the rate of per cent, per annum, 

computed from the date hereof. [ConHn/ue aa in No, 45.] 

[To follow demise of leaseholds :] 

And the said [morigagorl hereby covenants with the 
said [mortgagee(8y\ that the said [mortgagorl will hence- 
forth stand possessed of the premises comprised in the 
said lease for the residue of the term thereby granted in 
trust for the said [mortgagee(s)'] and to assign and dispose 
of the same as he [they] or the persons or person deriving 
title under him [them] shall from time to time direct, 

(a) A personal oovenant to pay interest on the mortgage debt is 
merged in a judgment recovered by the mortgagee for principal and 
interest. He cannot then recover interest at a higher rate than 4 per 
cent per annum : Be European Central B. Co,^ 4 CL D. 33 ; Be Sneyd^ 
26 lb, 338. But Hcue where there is a distinct covenant to pay in- 
terest during the continuance of the security: Popple v. Sylvester^ 
22 Gh. D. 98. 

' (Jb) Though a covenant he only expressed to he several^ or joint and 
^veral, a plaintiff may join as parties to the same action all or any of 
the covenantors : B. S. C. 1883, Order xvi. r. 6. 
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but subject to the pioyiso for redemption hereinafter yoRTGAOEa* 
Contained (a). ,Nq.5, 

And this Indentueb also witnessbth that for the Na 5a. 
consideration aforesaid the said [mortgagor] hereby irre- Appointment 
vocably nominates and appoints the said [mortgag€e(8)] ofmortgagee[s] 
[and each of them] or [their or] his substitute or substi- to Lsign 
tutes to be the attorneys and attorney of the said original term. 
[mortgagor'] for him and in his name and on his behalf 
and as his act and deed to sign, seal, and deliyer and 
otherwise perfect any deed of assignment of the term 
granted by the recited lease, which may be required in 
order to rest in a purchaser or any other person the 
residue of the term granted by that lease (l). 

(That is to say,) — ^It is hebebt pbovided and agbebd No. 6. 
that on payment on the day of next [the day ^^^^^ 

hnentioned for payment of principal in Form No. 4] by the redemption of 
said [mortgagor] or the persons denying title under him leaseholds. 
to the said [m/yrtgageeis)] or the persons deriving title 
under him [them] of the sum of £ , with interest 

thereon in the meantime at the rate of per cent, 

per annum 



(a) This clause makes the mortgagor a trustee for the mortgagee on 
foreclosure as well as oo sale. Where the mortgagor merely ooyeuanto 
to assign, it is questionable whether a vesting order can be obtained : 
Re Property 22 L. J. Ch. 948. But now an irrevocable power of attorney 
to assign can be given under G. A. 1882, s. 8 (see Form No. 5a), 
which however would cease on the death of the person named attorney: 
and see Judicature Act 1884, 47 & 48 Vict. c. 61, s. 14. 

(5) As this power of attorney is merely in aid of and inddent to 
the security, it is considered that a further lOs. stamp is not necessary. 
Its object is to prevent the necessity for a vesting order under the last 
Form No. 5. The power being an authority coupled with an interest, 
even if not expressly made irrevocable, would be irrevocable while any 
money remains on the security: Qaussen v. Morton^ 10 B. & 0. 731; 
Clerk V. Laurie, 2 H. & N. 200, per Williams, J. ; Bromley v. Holland, 
7 Yes. 28. See Special Condition 27, ante, applicable to a sale under 
a morl^^age containing Forms Nob. 5 and 5a. See also note to last 
form. 
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MOBTGAGES* 

No. 6a. 

Farther 
adranoe. 



No. &>. 



No. 7. 

Proviso for 
redemption of 
copjholdi. 



Charge on 
copyhold«« 



No. 8. 

Covenant to 
keep up Life 
Policy. 



[In ease of further advances add : 

And also of all other principal money (if any) advanced 
or to become dne under these presents and interest thereon 
at the rate aforesaid from the day of the same being 
advanced or becoming due] 

The premises hereinbefore conveyed [demised] shall at 
the request and cost of the said [mortgagor], or the persons 
deriving title under him^ be duly reconveyed [surrendered] 
to him or them (a). 

[1}) follow covenant to surrender copyholds :] 
Subject to a condition for making void the said 
surrender on payment on the day of next 

[the day mentioned for payment of principal in Form No. 4] 
by the said [mortgagor] or the persons deriving title 
under him to the said [mortgagee(s)] or the persons 
deriving title under him [them] of the sum of £ , 

with interest thereon in the meantime at the rate of 
per cent, per annum. [Add, if required, Form No. 6a.] 

And the said [mortgagor] hereby covenants with the said 
[mortgagee{s)] that the premises hereinbefore covenanted 
to be surrendered shall henceforth stand charged with 
the payment of all moneys hereby secured: And that 
until surrender the said [mmtgagor] and all persons 
deriving title under him will stand possessed thereof upon 
trust for the said [mortgagee(s)], and to dispose of the 
same as he [they] or the persons deriving title under him 
[them] shall direct (6), 

And the said [mortgagor] hereby covenants with the 
Baid [mortgagee{s)] in manner following^ that is to say, 
that so long as any money remains due under these 

(a) The proviso for redemption may be shortened by reference to the 
covenant for payment, but it is more convenient that the proviso should 
be complete in itself. 

(h) This covenant operates as a charge which enables a sale under the 
statutory power of sale. The statutory power of sale is conferred only 
under a mortgage or charge by deed : C. A. s. 19, and s. 2 (vi.)# The 
legal estate must be got in under the Trustee Acts or otherwise. 
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presents tlie said [mortgagor] will not, without giving Mortgagb* 
notice in writing to the said [mortgagees)], go beyond the \_;* 
limits (a) permitted by the policy[ies] hereby assigned, 
or any new policy to be effected as hereinafter provided, 
and will not do or permit anything whereby any such 
policy may become void or voidable, or whereby the said 
[mortgagee{s)] may be prevented from receiving or re- 
covering any money thereby assured ; And that the said 
[mortgagor] will immediately, at his own cost, in case 
any such policy should become voidable, do all things 
necessary for restoring the same ; And in case any such 
policy should become void, also do and famish all acts, certi- 
ficates, and things necessary or proper to enable the said 
[mortgagee{8)] to effect a new policy on the life of the said 
[mortgagor] in the name(s) of the said [7nortgagee{8)'] (h) 
for the amount which would have become payable under 
the void policy if it had remained in force and the said 
[mortgagor] had died ; And that every such new policy, 
and the money payable thereunder, shall be subject to 
the like right of redemption, and be held and applied in 
like manner as the policy[ies] hereby assigned and the 
money payable thereunder; And further, that the said 
[mortgagor] will during the continuance of the present 
security duly pay every sum from time to time payable 
for keeping on foot every policy for the time being subject 
to this security, and will make each such payment within 
three days after the first day on which it becomes payable, 
and will forthwith deliver the receipt for [or other satis- 
factory evidence of (e)] every such payment to the said 
[mortgagee's)] ; and that in default the said [mortgagee's)] 

may pay every such sum, and the said [mortgagor] will 

• 

(a) Going beyond limits would not make a policy void if the proper 
additional premium be paid, but might throw an additional charge on 
the mortgagee. 

(6) The addition of the sorviTors or BurviTor, or of any other person 
to whom the right to sue on this covenant devolyes, is not necessary, 
see G. A. 8. 60. 

(c) If the mortgage is not a first mortgage the receipts may have to 
be delivered to the first mortgagee. 
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No. 8. 



No. 9. 

CoTenant to 
keep up Fire 
Insurance. 



Coyenant to 
satisfy statu- 
tory right. 



repay to the said [mortgagee(8)] all sums so paid, and all 
costs and expenses incurred in restoring any voidable 
policy or in effecting any new policy or otherwise in 
relation to the premises^ with interest for the same at the 
rate of per cent, per ft-nnnnn from the time of each 

payment; And until repayment, the premises herein- 
before conveyed [demised and assigned], and every new 
policy to be effected as aforesaid, shall stand charged with 
the amount so to be repaid and the interest thereon. 

And the said [mortgagor] hereby covenants with the 
said [mortgagee(8)] thaji so long as any money remains due 
ander these presents the said [mortgagor], or the persons 
deriving title under him, will insure and keep insured all 
buildings upon the premises hereby conveyed [demised] 
against loss or damage by fire, in at least the sum of 
£ [or, a sum equal to three-fourth parts of the 

amount required to rebuild the same in case of total 
destruction], and will pay every sum from time to time 
payable for keeping on foot every such insurance within 
three days after the first day on which it becomes payable, 
and will forthwith deliver [or, will from time to time 
when required produce] to the said [mortgage^i^s)] the 
policy or policies of insurance [or other proper evidence 
of the subsistence thereof], and also when required deliver 
to him [them] the receipt for [or other satisfactory 
evidence of payment of (a)] every sum payable as afore- 
said and in default that the said [mortgagor] will repay to 
the said [mortgagee{s)] every sum which under the statutory 
power for the purpose may be expended by him [them], 
or persons deriving title under him [them], in keeping 
the said buildings insured to the amount aforesaid, with 
interest thereon at the rate of per cent, per annum 

from the time of each payment (b) ; And it is hereby 
AGBEED that the covenant as to insurance hereinbefore 



, (a) The receipts may have to. be delivered to a prior mortgagee or 
some one else. 

(&) C. A. 8. 19, gives the. mortgagee a charge for the amount paid 
and interest. 
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contained shall bo long as the same is duly performed be Hortoages. 
in satisfaction of the statutory right of the said [mort" •^^' ^• 
ffCLgee{s)] to effect and keep on foot Fire Insurances. 

And the said [mortgagee(8)] hereby covenant(8) with No. 10. 
the said [mortgagor] that if on each half-yearly day here- pronsion for 
inbefore fixed for payment of interest, while any principal reduction of 
money remains due under these presents, or within thirty meat being 
days next after each of the said days respectively, there «>tttinuouji. 
should be continuously paid to the said [mortgagee's)] 
interest on such principal money at the rate of [reduced 
vote] per cent, per annum up to such half-yearly days 
respectively, [and there should not be any breach of 
any obligation, statutory or otherwise, binding on the 
said [mortgagor] (a), or of any of the covenants whether 
express or implied, herein contained and on his part to 
be observed or performed, other than and besides the 
covenant for payment of the principal money and interest 
hereby secured (6)], then the said [mmigagee{9)] will 
accept interest for the principal money so for tiie time 
being due at the rate of [redv4xd rate] per cent, per 
annum, so long as interest at that rate continues to be 
paid within the thirty days aforesaid (c). 

And the said [mortgagee's)] hereby covenant(s) with No. 11. 
the said [m^tgagor] that if on each half-yearly day Provid^for 
hereinbefore fixed for payment of interest, while any induction of 

, . , 1,1 interest from 

principal money remains due under these presents or haifjearto 
within thirty days next after such day, there should be ^*^^ ^^^' 



(a) As for iostanoe the obligatioD to deliver the conDterpart of 
leases, G. A. s. 18 (8). 

(&) This covenant is always brolcen. The words in brackets and 
similar words in Nos. 11 and 12 will only be inserted where the statu- 
tory power of leasing is not excluded, or where there is a covenant as 
to Fire Insurance, or Life Policies, or rent of leaseholds, or the like. 

(e) There may sometimes be a doubt whether an omission to pay 
interest for one half year, within thirty days, pats an end to the right of 
reduction : see Stanhope v. Mannen, 2 Eden, 197. In this form it 
does put an end to the right. See the next form, where the omission 
puts an. end to the right for that half-year only. 
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Mortgages, paid to the said [m(yirtg<ig€e(8)] interest on such principal 
^ ^' ^ ^' money at the rate of [redriced rate] per cent, per ajmum 
[and there should not be any breach of any obligation, 
statutory or otherwise, binding on the said [mortgagor] 
or of any of the coyenants, whether express or implied, 
herein contained, and on his part to be obseryed or 
performed during the last current half-year other than 
and besides the covenant for payment of the principal 
money and interest hereby secured (a)], then and in 
respect of every half-year for which such interest shall 
be so paid the said [mortgagee{8)] will accept interest for 
the principal money so for the time being due at the rate* 
of [reduced rate] per cent, per annum. 

No. 1% And the said [mortgagee{8)] hereby covenant(s) with 
Agre^t for *^® ^^ [mortgagor] that if on each half-yearly day 

hereinbefore fixed for payment of interest, and con- 
tinuously during the period of years from the date o£ 
these presents, or within thirty days next after each such 
day, there should be paid to the said [mortga^ee{»)] interest 
on the principal money hereby secured at the rate of 
per cent, per annum up to that half-yearly day 
[and there should not be any breach of ajiy obligation, 
statutory or otherwise, binding on the said [mortgagor] or 
of any of the covenants, whether expressed or implied, 
herein contained, and on his part to be performed 
or observed, other than and besides the covenant for 
payment of the principal money and interest hereby 
secured (&)], then the said [mortgagee{8)] or the persons 
deriving title under him [them] will not before the ex- 
piration of the said period of years require pay- 
ment of the principal money hereby secured, or any part 
thereof (c) : 

And the said [m^yrtgagor] hereby covenants with the 
said [mortgagee(8)] that the whole principal money hereby 



mortgage to 
continue for 
time oertaim 



As to waiyer 
of default in 
payment ot 
intcrett. 



(a) As to these words in brackets, see Dote (h) to last form. 
(h) As to these words in brackets, see note (h) to Form No. 10. 
(c) As to waiver of the default in payment of interest, see Lang^ 
ridge v. Payne, 2 J. & H. 423 ; Keene v. Biecoe, 8 Ch. D. 201. 
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secured shall be allowed to remain on this security mobtgaqes. 
during the said period of years : No. 12, 

Provided always and it is hereby agreed that not- 
withstanding the restriction hereinbefore contained on 
the right to require payment of principal money, but 
without prejudice to the covenant hereinbefore contained 
not to call in the same, such principal money shall be 
deemed to become due within the meaning of The Con- 
veyancing and Law of Property Act, 1881, and for all 
the purposes of that Act on the day on which such 
principal money is hereinbefore covenanted to be 
paid (a). 

Forms excluding Application of C. A. 

And it is hereby agreed that section seventeen of ^^' ^^* 
the Conveyancing and Law of Property Act, 1881, shall power of 
not apply to these presents or the security hereby made, «w»Boiidation 

And it is hereby agreed that section twenty of the _. 
Conveyancing and Law of Property Act, 1881, shall not Power of 
apply to, &c., [eorUinue as in last form] (6). wir&c*** 

And it is hereby agreed that the said [mortgagor] or f_ 
any person deriviog title under him shall not, except Mortgagor not 
with the consent in writing of the said \mortgagee{8)\ or Without' ***** 
the person or persons for the time being deriving title consent, 
under him [them], exercise the powers of leasing or of 
agreeing to lease conferred by the Conveyancing and 
Law of Property Act, 1881, on a mortgagor while in 
possession, but it shall not be necessary to express such 
consent in any such lease or agreement (c). 

(a) This clause seems required to prevent any question as to the 
date when the statutory powers of sale, &c., arise. 

(&) A stringent clause of this nature must not be allowed without 
express instructions from the mortgagor : see Cradock v. Rogers, W. N. 
1884, p. 166. 

(c) As to the effect of entirely excluding the mortgagor's power of 
leasing, see note to C. A. s. 18, p. 65, ante. For agreements varying 
the powers of leasing of the C. A. and applying the powers of leasing 
in the Act to mortgages previously made, see Precedents XXVII and 
XXVIIL, pos^. 

Q 
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SECT. in. 



FORMS IN SETTLEMENTS. 



SETTLEMEirra. Upon trust to sell (a) the said premises, but during the 

.^_ liiyes of the said [husband] and [wife] or the life of the 

Trast to sell survivor of them with their his or her consent in 

real estate. ^^^^^^ ^jj^ 



Attornment 
claose not 
adyisable. 



Must be in 
specified form. 



Exercise of 
powers by 
executors or 
administratom. 



Cansent 
iq sale. 



It is not advisable to insert an attornment clause in a mortgage 
deed having regard to the dicta in Be Stockton Iron Furnace Co.^ 
10 Ch. D. 356, 357, adopted by Jessel M.R., in Ex parte Punnett, 16 
€h. D. 226, 235, to the effect that it makes the mortgagee liable to 
account as mortgagee in possession, (but see Stanley v. Orundy, 22 
Ch. D. 478)u The clause was of little use unless the mortgage deed was 
registered as a bill of sale under 41 & 42 Yict. c. 31 : see ss. 6, 10 ; 
Cofielly V. Steer, 7 Q. B. D. 520 ; Ltforu v. Tucker, ib. 523. A power of 
distress also was of little use unless it could be given by a registered 
deed. 

But now every attornment, instrument, or agreement, not being a 
mining lease, whereby a power of distress is given by way of security 
executed on or after the Ist November, 1882, must not only be re- 
gistered but be also made in the form in the schedule to the Bills of 
Sale Amendroeni Act, 1882 (45 & 46 Vict, a 43), ss. 8, 9, 10 : 
Davis V. Burton, 11 Q. B. D. 537. A judgment appears now the 
only other security avulable against chattels. 

(a) The mode of selling is provided for by C. A. s. 35, the power to 
give receipts is conferred by s. 36. Words of survivorship are not 
necessary : s. 38 ; nor the word " assigns " : see s. 31, under which new 
trustees have the same powers as the original trustees. In a conveyance 
of freeholds of inheritance the declaration of the use after the marriage 
should be to the trustees, their heirs and assigns, " Upon trust to sell,* 
&c. The executors or administrators of the surviving trustee can then 
exercise all the powers of the original trustees : G. A. s. 30. In a con- 
veyance of leaseholds for life or years determinable with life the haben- 
dum should be to the trustees, " their executors or administrators." 
Then the personal representatives of the surviving trustee can exercise 
all the powers. A discretionary power is only capable of being exer- 
cised by persons expressly mentioned, subject to these exceptions^ — that 
under the C. A. s. 30, the personal representatives to whom the estate 
devolves are made *' heirs and assigns " for the purposes of all trusts 
and powers, and that a new trustee always has the powers of an original 
trustee : G. A. s. 81 (5). 

(b) Under S. L. A. 1884, s. 6 (1), the trustees may sell without any 
consent except a consent required by the settlement, unless the tenant 
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And it is hereby agreed that the trustees or trustee Settlements. 

for the time being of these presents, hereinafter called -^o^o. 
the trustees or trustee, shall stand possessed of the net Trnat of 
money to arise from any such sale (after payment there- J^j^ 
out of all costs incidental thereto) and also of the rents 
and profits of the said premises until sale, Upon the 
trusts and subject to the powers and provisions declared 
concerning the same by an indenture intended to bear 
even date with these presents, and to be made be- 
tween, &c. 

And it is hereby agreed that the said premises, or Power to 
any part thereof, may be retained unsold as long as the ^ ^"* ** *' 
trustees or trustee think proper, but shall be deemed 
personal estate and devolve as such [add powers of leasing, 
and of appointing new trustees^ Forms Nos. 38 and 46, 
post]. 

Upon trust with the consent of the said [husband] and No. 17. 
[wife] during their joint lives and of the survivor of them xroaTto" 
during his or her life and after the death of the survivor invMt. 
at the discretion of the trustees or trustee for the time 
being of these presents hereinafter called the trustees or 
trustee, to invest the said money in the names or name 
of the trustees or trustee in manner following and not 
otherwise (a), that is to say. 

In any of the parliamentary stocks or public funds of No. 18. 
Great Britain, or on Government or real securities in jnyertment 
England or Wales, including the security of a term of clause, 
three hundred years or upwards unexpired and not liable 
to be determined under a proviso for re-entry (i), or 
in the stock of the Bank of England or Metropolitan 

for life has obtained and registered under s. 7 of the Act an order 
enabling him to sell. 

(a) These words are to prevent loans on mortgage in Ireland under Prohibition of 
4 & 5 Will. 4, c. 29, or investments authorised by local Acts of Par- ^^^^ ^''^^ 
liament They may be omitted where Form No. 19 is used. 

(h) It seems that a long term is not now considered real .security : Long terms not 
Be Boyd, 14 Ch. D. 626 ; but see note to C. A. s. 65, p. 122. real secnrities. 

Q 2 
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Settleiikktb, Board of Works, or in or on the stock or securities of 
^o^o. ^^Q Government of India for the time being, or the 
stock or secnrities not payable to bearer, [or whether 
payable to bearer or not (a)], of the Government of any 
British ColoDy or Dependency, or the preference or 
wholly or partially guaranteed stock or shares or the 
debentures or debenture stock of any railway company 
in Great Britain incorporated by special Act of Parlia- 
ment, and having within one year before the date of 
investment paid a dividend on its ordinary stock or 
shares, or in or on the stock, shares, debentures or 
debenture stock of any railway company in India, the 
dividends or interest whereon are, is, or shall be wholly 
or partially or contingently guaranteed by the Govern- 
ment of India for the time being, or by the Secretary 
of State for India on behalf of such Government, with 
power for the trustees or trustee from time to time with 
such consent or at such discretion as aforesaid to change 
such investments for others of a like nature. [Oo to 
Form No. 20.] 

No. 19. Ik any of the parliamentary stocks or public funda 
Largepower of Great Britain, or on Government or real or lease- 
of invcftment. hold Securities in England or Wales, and in the case 
of leasehold securities without being bound to make 
any investigation of the lessor's title or being subject 
to any liability for omitting so to do, or on the security 
of any life interest in any real or personal property 
together with an insurance on the life, and so that any 
security taken under these presents may be either subject 
or not to any prior incumbrances, or in the stock of the 
Bank of England or Metropolitan Board of Works, or in 
or on the stock or securities of the Government of India 
for the time being, or the stock or securities (whether 
payable to bearer or not (6)), of the Government of any 

(a) If the words in brackets are used the Form No. 44,po8t^ eDabling 
the trustees to deposit securities to bearer for safe custody, should be 
added. . 

(6) See last note. 
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British Colony or Dependency, or of any foreign govern- Settlements. 
ment, state, or municipality, or the stock or shares^ ^_^ 
ordinary or otherwise, or the bonds, mortgages, deben- 
tures, or debenture stock of any railway, canal, dock, 
harbour, gas or water company, or other public company 
carrying on business in Great Britain or India, or any 
British Colony or Dependency, or the stock, bonds, or 
other securities of any municipal corporation or local or 
harbour authority or other public body in Great Britain 
or in any British Colony or Dependency, or of any in- 
corporated company in Great Britain established for the 
purpose of investing money in the purchase or on mort- 
gage of land in Great Britain or in any British Colony 
or Dependency, with power for the trustees or trustee 
from time to time with such consent, or at such discretion 
as aforesaid, to change such investments for others of a 
like nature. 

And it is hereby agreed that the trustees or trustee No. 20. 
shall stand possessed of the said investments hereinafter ' 7 
called the trust fund, and the annual income thereof^ mveBtments. 
upon the trusts and subject to the powers and provisions 
following, that is to say. 

Upon trust to pay the annual income of the trust No. 21. 
fund to the said [ivife] during her life without power of p^^^ wlfTfor 
anticipation during any coverture (a), And after her Hfe, then 
death to pay the said income to the said [htistand] if for life. 
he shall survive her during the residue of his life, A.nd 
after the death of both it is hereby agreed that the 
capital and income of the trust fund shall be held 
[Form No. 2^.] 



(a) A trust or limitation for the separate use of a woman after Restraint on 
1882 is not necessary : see M. W. P. A. s. 2. But a restriction on anticipation, 
anticipation, if desired, is allowed (s. 19), and is still necessary for the 
protection of the wife from marital influence. The restriction is 
applicable to iucome only, and therefore does not apply where the 
intention is clear that the married woman should have the capital : 
O'Ucdloran v. King, W. N. 1881, p. 178. 
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Settlements. 

No, 22. 

Trust after 
death of wife 



No. 22a. 

for husband 
until aliena- 
tion (a). 



. No. 22J. 

then for him or 
issue of mar- 
riage;, &c. 



Upon trust after the death of the said [mfe] if 
the said [htiaband] should be then living, and should 
not be an undischarged bankrupt, or should not h&ye 
executed, done, or suffered, any act, deed, or thing, 
or if no event should have happened, whereby the 
trust next hereinafter declared would if subsisting be 
determined : 

Then to pay the annual income of the [where the husbancTs 
trust fund and the tvife's trust fund are settled, say wife's] 
trust fund to the said [huAand] during the residue of his 
life or until he attempts to alien, charge, or anticipate 
the same or any part thereof, or is adjudged a bankrupt, 
or takes proceedings for liquidation in bankruptcy, or 
makes any arrangement or composition with his creditors 
having the effect of a charge upon or alienation of the 
said annual income, or any part thereof, or until he does 
or attempts to do or suffers any other act or thing, or 
until any other event happens, whereby if the same 
income were payable to him absolutely for his life he 
would be deprived of the right to receive the same or 
any part thereof, in any of which cases, as well as on the 
death of the said [husband], which first happens, the trust 
hereinbefore declared for payment to him of the said 
income is t>o determine ; 

And if the same trust should fail or determine in 
his lifetime, then Upon trust during the residue of the 
life of the said [htuband] to apply the annual income of 

■ 

(a) This trust, when declared as to property settled by the husband, 
is void as against his creditors on bankruptcy (see note to Wilson y. 
Cheenwoodj 1 Swanst. 481), except to the extent of the fortune which 
on his marriage he received from his wife (Lester v. Ourland, 5 Sim. 
205), but is valid as against a mortgagee : Brooke v. Pearson, 27 Beav. 
181 ; Knight v. Browne, 30 L. J. Ch. 649, 7 Jur. N.S. 894, in which 
latter report it is stated that the property in Knight v. Browne in fact 
belonged to the husband. Phipps v. Lord Ennisinore, 4 Kuss. 131, is 
explained inr Knight v. Browne. 

The discretionary trust in the text may be exercised so as to exclude 
the husband's creditors : Holmes v. Penney, 3 K. & J. 91. 

For. trusts where the husband^s interest precedes the wife's, see 
Preced. XXXa, post. 
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the [or the wife's] trust fund for the maintenance and Sbttlexents. 
support or otherwise for the benefit of all or any one or Na22i. 
more exclusively of the other or others of tiie said 
[htutand] and the issue of the said intended marriage as 
the trustees or trustee in their or his sole discretion, 
without being liable to account for the exercise of such 
discretion, think fit, or if there should be no issue of the 
said intended marriage, or such issue should fail during 
the lifetime of the said [htuikind], Then for the main- 
tenance, support, or otherwise for the benefit of all or any 
one or more exdusiYely of the other or others of the said 
[huAand] and the person or persons who would if he were 
actually dead be entitled to the [or the wife's] trust fund, 
or the income thereof, as the trustees or trustee in their 
or his sole discretion, without being liable to account as 
aforesaid, think fit. 

And it is hereby agreed that after the death of the 
survivor of the said [vnfe] and [htuhand] the capital and 
income of the [or the wife's] trust fund shall be held 
[Form No. 24]. 

As TO THE husband's TRUST FUND, Upon Trust to No. 23. 
pay the annual income thereof to the said [htisband] ^^ ^^ 
during his life, and after his death to pay the same income husband's and 
to the said [mfe] during the residue of her life without ^*^® * ^^^ 
power of anticipation. 

Upon trust to pay the annual income thereof to the No. 23a. 
said [htisband] during his life, or until he attempts to incomTofhus- 
alien, charge, or anticipate the same or any part thereof, *>»«<*'■ trust 
in any of which cases as well as on the death of the said until aliena- 
[htuiband] which first happens the trust hereinbefore t>on>thento 
declared for payment to him of the said income, is to 
determine. And after the determination thereof, Then 
upon trust to pay the said income to the said [vnfe] 
during the residue of her life without power of anticipa- 
tion. And if the said [husband] shall be living at her 
death, Then upon trust during the residue of the life 
of the said [husband] to apply the annual income of the 
husband's trust fund for the maintenance and support 
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Settlexektb. 

No. 23a. 



No. 236. 

Income of 
wife's trust 
fund to her, 
and annual 
sum to 
husband. 



No. 23c. 



No. 24. 

Trusts for 
issue as 
husband and 
wile or the 
survivor 
ajipoiut. 
In default for 
children. 



[continue as in Form No. 212b, down to the end of thai 
formf hut describing the trust fv/nd as the htisband^s and 
adding intestate after if he were actually dead]. 

And as to the wife's trust fund, Upon Trust to 
pay the annual income thereof to the said [wife] during 
her life without power of anticipation during any cover- 
ture (a), and after her death out of the last-mentioned 
income to pay the annual sum of £ to the said 

[hushand] during the residue of his life (b), the same 
to be deemed to accrue due from day to day, but to be 
paid by equal half-yearly payments, the first payment to 
be made at the end of six calendar months from the 
death of the said [wife] if the said [hiuband] should be 
then living : 

And it is hereby agreed that the capital and income 
of the husband's trust fund after the death of the survivor 
of the said [wife] and [htisha/nd], and also the capital and 
income of the wife's trust fund after the death of the 
said [wife], and subject to setting apart a portion thereof, 
to provide for payment of the said annual sum of £ 
to the said [husband], if he should survive her, shall be 
respectively held 

In trust for all or such one or more exclusively of the 
other or others of the issue of the said intended marriage, 
whether children or remoter issue (c), at such time and, 
if more than one, in such shares and with such gifts over, 
and generally in such manner for the benefit of such 
issue or some or one of them as the said [husband] and 
[unfe] shall by deed, revocable or irrevocable, from time 
to time or at any time jointly appoint, And in default 
of and until and subject to any such appointment, then 

(a) See note to Form No. 21. 

(b) If the annual sum is to bo made determinable on alienation, &c.. 
Forms Nos. 22a and 226 can be adapted. 

(c) It ia not necessary expressly to restrict this power within the 
limits allowed by the rules against perpetuity : Boutledge v. Dorrtl, 2 
Ves. Jut. 356 ; AttenhorougU v. Attenhoroughy 1 E. & J. 296 ; but in 
any appointment made under it regard must be had to those limits as 
from the date of the settlement. 
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as the survivor of them and as regards the said [mfe], SmusM^rs. 
whether covert or sole, shall by deed, revocable or ^' 
irrevocable, or by will or codicil appoint (a), And in 
default of and until and subject to any such appointment 

In trust for all or any the children or child of the 
said intended marriage [other than and except such son 
as hereinafter mentioned and excepted (i)], who being 
sons or a son attain the age of twenty-one years, or being 
daughters or a daughter attain that age or marry under 
it, and if more than one in equal shares. 

Provided always that any child who or whose issue Hotchpot 
takes any part of the trust fund(s) under any appoint- ^ ****** 
ment in pursuance of either of the powers lastly herein- 
before contained shall not, in the absence of any direction 
to the contrary, take any share in the unappointed part 
thereof without bringing the share or shares appointed to 
him or her or to his or her issue into hotchpot, and 
accounting for the same accordingly. 

[Add if required] 

Provided always, and it is hereby agreed, that the No. 25. 
excepted son hereinbefore referred to who is to be ex- Q^n^ 



ex- 



cluded from taking under the trust in default of appoint- eluding son 

., •ri» x»j» "ijx 1 entitled to 

ment hereinbefore contamed, is an eldest or only son or settled estates. 
any other son of the said intended marriage who before 
attaining the age of twenty-one years becomes, or would 
if of fall age be, entitled to the possession or to the 
receipt of the rents and profits of the lands and heredita- 
ments in the county of devised by the will of 
[or comprised in the settlement dated, &c., and made 
between &c.], and of which hereditaments the said 
[husband] is now tenant for life in possession, or who 
before attaining that age becomes entitled to the first 



(a) In settling a fund under a will, by which it was bequeathed to a Settlement hj 
man until marriage, and then to be settled on his wife and children, ^^^ 

the Court inserted a power for the husband and wife jointly by deed, 
and for the survivor by deed or will, to appoint to all or any of the 
children : In re Ooivan, 17 Ch. D. 778. 

(b) The words in brackets to be used only if the next form is used* 
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Settleicestb. vested estate of lEreehold in remainder immediately 
No^o. expectant on the estate for life of the said [htuikind] 
under the said will [or settlement] ; 

And if there should be no child of the said intended 
marriage other than and except as aforesaid who attains 
a vested interest under the trust in default of appoint- 
ment hereinbefore contained, then the capital of the trust 
fund(s) is to be held In trust for such eldest son or other 
excepted son of the said intended marriage as hereinbefore 
mentioned, if and when he attains the age of twenty-one 
years, and to be then vested and not before ; and if there 
should be more than one such excepted son, then In trust 
for the last survivor of such eldest and other excepted 
sons absolutely if and when he attains the age of twenty- 
one years and to be then vested and not before. 



Ko. 26. 

Adyanoemeiit 
Clause. 



And it is hereby agbeed that the trustees or trustee 
may at any time or times after the death of the said 
[htuiand] and [wife] or in their, his or her lifetime, with 
their, his (a) or her consent in writing, raise any part 
or parts, not exceeding together one half of the pre- 
sumptive or vested share of any child or other issue of 
the said intended marriage, under the trusts aforesaid, 
and may pay or apply the same for his or her advance- 
ment or benefit as the trustees or trustee think fit. 

And it is hereby declared that the said [ivife] may, 
notwithstanding the restraint on anticipation herein- 
before imposed, surrender her life interest in the vested 
share of any child or other issue of the said intended 
marriage in favour of such child or other issue so as to 
bring such share into possession. 

And it is hereby agreed (b) that if the said [husband] 
Tra«rof" shall survivc the said [wife] then the annual income of 
BurpiuB inoome the wife's trust fuud remaining after payment of any 

after payment 



No. 26a. 

Power to wife 
to surrender 
^ife interest. 



No. 27. 



of annuity to 
husband. 



(a) Where the husband is bankrupt the consent also of the trustee 
in bankruptcy acting under the direction of the Court of Bankruptcy is 
necessary : Be Cooper, Cooper v. Slight, 27 Ch. D. 665. 

(h) This Form is applicable where Form No. 23^ or «H2 is used. 
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annual sum payable or applicable under these presents Seitlembhtb. 

to or for the benefit of the said [hushand] shall be paid or ^o^l. 

applied to or for the benefit of the issue of the said 

intended marriage, or otherwise in like manner as such 

income would for the time being be payable or applicable 

if the said [hiuAand] were dead, and having regard to 

any appointment for the time being actually made 

under the powers hereinbefore contained, but without 

regard to any appointment capable of being made but 

not actually made under those powers. 

And it is hereby agreed, that if there should not be No. 28. 
any child of the said intended marriage who attains a TroatTin 
vested interest under the trust in default of appointment default of 
hereinbefore contained, then subject to the trusts and 
powers hereinbefore contained, 

The husband's trust fund (a) and the income and No. 29. 
statutory accumulations (if any) of the income thereof, or ^.t^'^JJi^dt, 
so much thereof as shall not have become vested or been triut fond, 
applied under any of the trusts or powers affecting the 
same, shall, after the death of the said [tidfe] and such 
jGailure of children as aforesaid, be held In trust for the 
said [husband], absolutely. 

And the wife's trust fund (a) and the income and No. 30. 
statutory accumulations (if any) of the income thereof, ^^ to'wife'* 
or so much thereof as shall not have become vested or trust fund, 
been applied under any of the trusts or powers affecting 
the same shall, after the death of the said [husband] and 
such failure of children as aforesaid, be held In trust for 
such person or persons and purposes as the said [unfe] 
shall, while not under coverture, by deed, revocable or 
irrevocable, or shall, whether covert or sole (5), by will 

(a) Forms Nos. 29 and 30 are applicable where funds are settled by 
or on behalf of the husband and wife respectively ; but where only 
one fund is settled it should be caUed the trust fund and the required 
trust adapted to it. 

(b) The testamentary power should be given in all events, and not Powers of wife 
merely if the wife dies first : Holliday v. Overton^ 14 Beav. 467 ; j.^i^jj*^^* °^ 
TrimmeU v. Fdl, 16 Beav. 637 ; and Willock v. Noble, L. R. 7 H. L. 
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Settlements, or codicil appoint; And in default of and until and 
^_ subject to any such appointment. Upon the trusts 
following (that is to say) If the said [wife] should survive 
the said [htidxind], then in trust for her absolutely but so 
that she shall not have power to alienate or charge her 
expectant interest during coverture ; But if she should 
die in the lifetime of the said [husband]^ then In trust 
for the person or persons who under the statutes for 
the distribution of the effects of intestates would have 
become entitled thereto, at her death if she had died 
possessed thereof intestate and without ever having been 
married (a), such persons, if more than one, to take as 
tenants in common in the shares in which they would 
have taken under the same statutes. 



No. 31. 



Application of 
rents of real 
estate until 
oale. 



No. 32. 



Power to wife 
to appoint to 
husband an 
annual sum. 



And it is hebedt agbeed that until all the heredita- 
ments by the recited indenture of even date herewith 
conveyed on trust for sale are sold the trustees or trustee 
shall pay or apply the net rents and profits thereof or of 
the unsold part thereof (after payment thereout of aU 
rates, taxes, payments for insurance, repairs, and other 
outgoings which any tenant or other person is not liable 
to pay), upon and subject to the like trusts and powers 
upon and subject to which the annual income of the trust 
fund [or the husband's trust fund, or the wife's trust 
fund, as the case may require], is payable or applicable 
under the trusts herein contained. 

And it is hebeby agbeed that the said [wife] may, 
notwithstanding coverture, by will or codicil appoint that 
after her death any annual sum or sums not exceeding in 
the whole the annual sum of £ , shall be paid to or 



Words "with- 
out haying 
been married " 
in case of a 
widow. 



580. Power of appointment by deed while not under coverture is 
required, otherwise on dissolution of the marriage it might be necessary 
to apply to the Divorce Court with reference to the settled property 
under 22 & 23 Vict. o. 61, s. 5, as extended by 41 Vict. c. 19, s. 3. 

(a) The words " without ever having been married " in the settle- 
ment of a widow on her second marriage, exclude a child by her former 
marriage : Emmins v. Bradford, 13 Ch. D. 493. In such a settlement 
say *' without having contracted the now intended marriage." 
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for the benefit of the said [htuhand^ duriiig the residue of Sbtheiebhts. 
his life, or any less period, out of the annual income of ^^' ^'"* 
the wife's trust fund, and the annual sum or sums so 
appointed shall be paid accordingly. 

And it is hebebt agbeed that the said [mfe] may, No. 32a. 
notwithstanding coverture, from time to time, or at any po^e^tTwife 
time, by deed revocable or irrevocable, or by will or to appoint 
codicil, appoint to or in favour of the said [husband] in b^^** *** "*" 
case he should survive her during the residue of his life, 
or cmy less period, all or any part of the annual income 
of the wife's trust fund: And that upon any such 
appointment th^ powers and trusts herein limited to take 
effect after the death of the said [wife] shall take effect 
only after the determination of, and in the meantime 
subject to, the interest limited by any such appointment. 

And it is hebeby declabed (a) that in case the said No. 32b. 
[htuAand] shall survive the said [mfe] then so much of DggtiiJItion of 
the annual income of the wife's trust fund as shall not be snrpiiu income 
required to discharge any annual sum payable to him p^^^f a^ 
under these presents, shall be paid and applied to or for pointment. 
the benefit of the children or issue of the said intended 
marriage, or otherwise in like mcmner as the same would 
for the time being be payable or applicable if he were 
dead, and having regard to any appointment which for 
the time being has actually been made under the powers 
aforesaid, but so that such payment or application shall 
not be suspended on account of the possibility that he 
may make a subsequent appointment. 

Provided always that if the said [tuife] should marry No. 33. 
again, then, without prejudice to any appointment which ^Q^^T^^r 
may have already been made under the pawers herein- to make 
before contained, she may, either in contemplation of or ^turT"** **" 
after any subsequent marriage, from time to time by m*rriage. 

(a) This clause is only necessary where the husband surviving has 
a power of appointment among issue which prevents the immediate 
distribution of the fund, after setting apart what is required to pay the 
annuity to him : see Forms Nob, 236 and 32. 
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Settlements, deed, revocable or irrevocable, or by will or codicil, 
.^V? revoke the trusts, powers and provisions hereinbefore 
declared concerning any part or parts of the wife's trust 
fund, not exceeding together the following shares or 
share thereof, that is to say : If there should be but one 
child and no more of the now intended marriage who 
being a son attains the age of twenty-one years, or being 
a daughter attains that age or marries, not exceeding 
two-third shares thereof. And if there should be two or 
more such children not exceeding one-half thereof; And 
may appoint that the part or parts to which such re- 
vocation extends shall, after her death, be held upon 
such trusts and subject to such powers and provisions 
and generally in such manner for the benefit of any 
husband who may survive her or any child or other 
issue or any one or more exclusively of the children or 
other issue of such subsequent marriage, including powers 
of advancement in favour of any issue, similar to the 
power hereinbefore contained in favour of issue of the 
now intended marriage, as the said [wife] may think 
proper, but so that any husband who may survive her 
shall not take more than a life interest, and that in 
default of any person becoming entitled under any re- 
vocation and appointment under this present power, and 
subject to the interests appointed thereunder, the part or 
parts of the wife's trust fund to which any such revoca- 
tion and appointment relates shall devolye under these 
presents in the same manner as if no revocation or 
appointment had been made under this present power : 

Provided also, that under an exercise of the power 
aforesaid any child (a) of the said [unfe] shall not, except 
by way of advancement, become entitled to any share of 
the wife's trust fund unless being a son he attains the 
age of twenty-one years, or being a daughter she attains 
that age or marries : 



(a) This provision caDnot be extended to other issue on the ground 
of remoteness. Moreover a share appointed to other issue dying under 
age would not necessarily fall to the husband or wife as next-of-kin. 
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Provided also that an only child or any two or more SmLBMrorre. 
children and any issue of a child or children collectively ^ 
of the said [mfe] by a subsequent marriage shall not under 
an exercise of the said power become entitled to a larger 
share of the wife's trust fund than such only child or 
such children collectively would have taken in case the 
wife's trust fund had been equally divided between all 
the children of the said [mfe] by every marriage who 
being sons or a son attain the age of twenty-one years, 
or being daughters or a daughter attain that age or 
marry: 

Provided also that the power last aforesaid may be 
exercised so often as the said [mfe] shall marry, so that 
the total amount ultimately appointed under all revoca- 
tions and appointments made pursuant thereto shall not 
exceed, according to the jevent, the shares or share 
hereinbefore specified of the wife's trust fund. 

Provided always, and it is hereby agreed, that in No. 33a. 
case the said [husband] or [aoife] as the case may be p^wer to 
should marry again, then, without prejudice to any husband or 
appointment which may have already been made under settlement on 
the powers hereinbefore contained, he, so far as regards ^^^^^ 
the husband's trust fund, and she, so far as regards the """"'^ 
wife's trust fund, may, either in contemplation of or 
after any subsequent marriage make such revocation and 
appointment with respect to those funds respectively as 
hereinafter mentioned, that is to say ; may from time to 
time by deed, revocable or irrevocable, or by will or codicil, 
revoke the trusts, powers and provisions hereinbefore 
declared concerning any part or parts of the husband's 
trust fund or the wife's trust fund as the case may be, 
not exceeding together the following shares or share 
thereof, that is to say : If there should be but one child 
and no more of the now intended marriage who being a 
son attains the age of twenty-one years, or being a 
daughter attains that age or marries, not exceeding two- 
third shares thereof. And if there should be two or more 
such children, not exceeding one-half thereof; And may 



240 GENERAL FORMS. 

Settlements, appoint that the part or parts to which such revocation 
J»io. 33a. extends shall, after his or her death, as the case may 
happen, be held upon such trusts and subject to such 
powers and provisions and generally in such manner for 
the benefit of any wife who may survive him or any 
husband who may survive her as the case may be or any 
child or other issue or any one or more exclusively of 
the children or other issue of such subsequent marriage, 
including powers of advancement in favour of any issue, 
similar to the power hereinbefore contained in favour of 
issue of the now intended marriage, as the said [husband] 
or the said [wife] as the case may be may think proper, 
but so that any wife who may survive him or any 
husband who may survive her as the case may be shall 
not take more than a life interest, and that in default of 
any person becoming entitled under any revocation and 
appointment under this present power, and subject to 
the interests appointed thereunder, the part or parts of 
the fund to which any such revocation and appointment 
relates shall devolve under these presents in the same 
manner as if no revocation or appointment had been 
made under this present power : 

Provided also, that under an exercise of the power 
aforesaid any child (a) of the person making the appoint- 
ment shall not, except by way of advancement, become 
entitled to any share of the fund to which the appoint- 
ment relates, unless being a son he attains the age of 
twenty-one years, or being a daughter she attains that 
age or marries : 

. Provided also that an only child or any two or more 
children and any issue of a child or children collectively 
of the person making the appointment by a subsequent 
marriage shall not under an exercise of the said power 
become entitled to a larger share of the fund to which 
the appointment relates than such only child or such 
children collectively would have taken in case that fund 
had been equally divided between all the children of the 

r 

(a) See note to last form. 
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person making the appointment by every marriage who Settlehekts. 

being sons or a son attain the age of twenty-one years, ^^' ^^' 

or being daughters or a daughter attain that age or 

marry : 

. Pboyided also that the power last aforesaid may be 

exercised so often as the person having the power shall 

marry, so that the total amount ultimately appointed 

under all revocations and appointments made pursuant 

thereto shall not exceed, according to the event, the 

shares or share hereinbefore specified. 

And the said {husband] hereby covenants with the No. 34. 
trustees that if the said intended marriage should be corenan^ty 
solemnised he will not by any act or omission cause or hn»band to 
allow the policy hereby assigned, or any policy substi- orhu Hfe^ and 
tuted therefor as hereinafter provided, to become void or ^1°^^°°* 
Voidable, and will during his life, from time to timo thereto and to 
duly pay all money payable for keeping on foot the said ^ucy*''^ 
policy, or any policy substituted as aforesaid, or for 
restoring the same respectively if and when voidable; 
and if any such policy should become void will effect on 
his life a new substituted policy or policies, with such 
ofiSce and in such names or name as the trustees or 
trustee shall direct, and for an amount equal to the sum 
which would have been payable under the void policy if 
it had not become void and the said [hvsband] had then 
died, and will deliver, and if necessary will also assign, 
every such substituted policy, and deliver the receipt for 
every such payment to the trustees or trustee, and will 
not do or suffer any act or thing by means whereof the 
trustees or trustee may be prevented from receiving any 
money assured by any policy, whether original or 
substituted, subject to the trusts of these presents : 

And it is hereby agbeed that the trustees or trustee Power for 
may at any time, in their or his absolute discretion, apply ^^p*^* ^ 
any income of the trust funds hereinbefore settled, or if restore policy 

« • /y» • . .1 • J 1 • 1 • or effect new 

income be insumcient, then any capital, in making any oiicy 
payments proper for keeping on foot or restoring any 
subsisting policy, or for effecting, keeping on foot, or 
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Limitation of 
liabilities of 
trustees. 



BErTLEMENTs. restoriug any substituted policy [but so that as between 
No^4. tj^Q husband's trust fund and the wife's trust fund the 
said payments shall be made out of the husband's trust 
fund in priority to the wife's trust fund (a)] : And every 
policy so effected, and the money payable thereunder, 
shall be held and applied upon the trusts and subject to 
the powers and provisions hereinbefore declared concern- 
ing the policy hereby assigned, and the moneys payable 
thereunder. 

Akd it is hebeby agbeed that it shall not be obliga- 
tory on the trustees or trustee to enforce any covenant 
hereinbefore contained in reference to any policy, whether 
original or substituted, or to apply any income or capital 
in making payments for keeping on foot or restoring any 
such policy, or for effecting or keeping on foot or restoring 
any substituted policy, unless when required so to do in 
any specific case by writing signed by some person, or 
the guardian of some person, beneficially interested in 
the premises : And unless also due provision be made to 
the satisfaction of the trustees or trustee for payment of 
the costs of any proceedings required to be taken, and 
any omission or neglect by the trustees or trustee in any 
of the matters aforesaid (except when required and upon 
due provision made as aforesaid) shall not constitute a 
breach of trust, and the trustees or trustee shall not be 
responsible on account of any policy becoming void 
through any means except their or his own omission or 
neglect when so required, and upon due provision made 
as aforesaid. 

No. 35. And it is hebebt agbeed, and the said [mfe] (I) 



Operation and 
extent of 
agreement to 
settle. 



(a) Omit these words in brackets if there is only one trust fund 
settled. 

(b) This covenant is now made by the wife alone. Under the 
M. W. P. A. s. 2, the husband married after 1882 takes no interest in the 
property belonging to his wife at the time of marriage or acquired by, 
or devolving on her after marriage, and his covenant has no effect : see 
Dawes v. TredweUy 18 Ch. D. 354. The covenant by the wife binds 
her present and future property under s. 1 of that Act, if she is not 
restrained from anticipating it : see s. 19. But if she carries on a trade 
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hereby covenants with the trustees hereinbefore named Settlementb 
that if, besides the trust funds hereinbefore assigned ^^' ^5* 
[or settled] by her she should at the time of the now Agreement to 
intended marriage be (a), or if at any time or times '^^^^'rty'of 
during the same coverture she should become entitled in wife. 
any manner and for any estate or interest to any real 
or personal property of the value of £ or upwards 

at one time and from one and the same source (except 
jewels, trinkets, ornaments, furniture, plate, china, glass, 
pictures, prints, books, and other chattels passing by 
delivery, and not being securities for money, which, 
and also any property excepted from this covenant as 
being not of the value of £ , it is hereby agreed 

shall belong to her absolutely) Then and in every such 
ease she and all other necessary parties will at the cost 
of the trust estate, as soon as may be, and to the satis- 
faction of the trustees or trustee, convey such real or 
personal property to the trustees or trustee upon trust 
to sell or call in or convert into money such part or 
parts thereof as shall not consist of money or of an 
annuity or other real or personal property limited to oi 
held in trust for her for her life only, or for a term of 
years determinable on her death, but with power for the 
trustees or trustee to postpone such sale, calling in, and 
conversion so long as they or he may think fit, and to 
retain investments transferred under this covenant and 
dispose of the annual income thereof in like manner as 
the annual income of the wife's trust fund, and so that 

separately from her husband it is void against her creditors in case of 
her bankruptcy: ss. 1 (5), 19, Ex parte BdUand^ L. R. 17 Eq. 115. 
An agreement to settle other property of the wife is no longer necessary 
for the protection of the wife against marital right, but it may still be 
useful to protect her against marital influence. 

(a) The words " should at the time of the intended marriage " are Stamp thereon, 
substituted for the usual words " now is," in order to avoid the ad 
valorem stamp duty which would be payable under the latter words if 
the wife were at the date of the settlement entitled to any other property 
within the meaning of the agreement being of a definite and certain sum 
or amount. The agreement in the text only renders the settlement 
liable to an additional IO0. stamp. 

B 2 
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SETTLEHEins. any reversionary interest be not sold before it falls into 
No. 3o» possession unless the trustees or trustee see special reason 
for sale : 

And it is hebeby agbeed that the trustees or trustee 
shall stand possessed of the money to arise from such sale, 
calling in, or conversion, and of any part of the said 
property received in money Upon the trusts and subject 
to the powers and provisions hereinbefore declared con- 
cerning money forming part of the wife's trust fund, or 
as near thereto as circumstances will permit, and upon 
trust to pay any annuity or the income of any other 
real or personal property limited to or held in trust for 
the said [wife] for her life only or for any term of years 
determinable on her death, to her without power of 
anticipation during any coverture, but with power for 
the trustees or trustee, with her consent in writing at 
any time to sell the same so that the money to arise 
from such sale be held and applied upon the trusts and 
subject to the powers and provisions hereinbefore declared 
concerning money forming part of the wife's trust fund, 
or as near thereto as circumstances will permit : 

Provided always that the trustees or trustee shall 
not be made accountable in respect of any real or per- 
sonal property becoming subject to the covenant to settle 
lastly hereinbefore contained unless and until the saine 
shall have been actually conveyed, assigned, paid or 
transferred to them or him, nor shall they or he be 
chargeable with breach of trust or made liable in any 
way for not taking any proceedings to get in the same 
real or personal property or any part thereof unless and 
until required in writing so to do by some person bene- 
ficially interested under these presents. 

[Add power to lease. Form No. 38, cmd see note (a) to 
Form No. 37.] 



Exoneration 
of trustees. 



No. 36. 

Power to 
inrest in the 
purchase ot 
land. 



And it is hebeby agbeed that the trustees or trustee 
may during the lives of the said [husband] and [m/%], and 
the life of the survivor of them, with their, his, or her 
consent in writing, instead of laying out all or any money 
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held on the trusts of these presents in the inyestments Settlementb. 
hereinbefore authorized, invest the same money in the ■^^* ^^' 
purchase of any messuages, lands or heriditaments in 
England or Wales, being either freehold, customary 
freehold, or copyhold of inheritance, or leasehold for any 
term of years whereof not less than sixty years is un- 
expired at the time of purchase^ And the hereditaments 
so puchased shall be conveyed, surrendered or assigned to 
and vested in the trustees or trustee Upon trust with the 
consent in writing of the said [hiisband] and [mfe], or the 
survivor of them, during their, his, or her lifetime, and 
after the death of both at the discretion of the trustees 
or trustee to sell the same hereditaments or any part 
thereof ; 

And the trustees or trustee shall stand possessed of the 
net money to arise from any such sale (after payment of 
the costs incidental thereto) Upon the trusts and subject 
to the powers and provisions (including this present 
power of purchasing hereditaments) upon and subject to 
which the money laid out under this present power would 
then have been held if the same had not been so laid 
out and in the meantime until sale the purchased here- 
ditaments are to be considered as money. [Add power to 
lease, Form No. 38, awd see note (a) to Form No. 37.] 

And it is hebeby agbeed that at any time during the No. 37. 
joint lives and upon the joint request in writing of the p^ "TL 
said [hvd>and] and [wife] the trustees or trustee shall, and ligatory on 
• they and he are hereby required to raise out of the "JesTiu Uie 
husband's trust fund or the wife's trust fund, or partly purchase of a 
out of each, any sum not exceeding £ , and invest 

the sum so raised in the purchase and in paying the 
expenses of the purchase of a dwelling-house with or 
without garden-ground or other land, or any usual ap- 
purtenances, as a residence for the said [htuiband] and 
[^(;^/i9], such messuage and hereditaments to be either 
freehold, customary freehold, or copyhold of inheritance, 
or leasehold, for any term of years whereof not less than 
sixty years is unexpired at the time of purchase. And the 
hereditaments so purchased shall be conveyed, surren- 
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Settlements, dered, or assigned to and vested in the trustees or trustee 
No. 37. Upon trust at the request in writing of the said [htuhand] 
and [mfe] or the surviyor of them during their, his or her 
lifetime, and after the death of both at the discretion of 
the trustees or trustee to sell the same hereditaments or 
any part thereof : 

And, &c. [Continue as in last Formy and add at the md 
the following provision] : 

And it jb hebeby agbeed that vaatil such sale as 
aforesaid the trustees or trustee fihall permit the said 
[husband] and [vrife] and the survivor of them to occupy 
the messuage, land and hereditaments so purchased [Add 
fower of leasing y Form No, 38 (a)]. 

No. 38. And {b) it is hebebt aqbeed that the trustees or 
p — 7" trustee may with the consent in writing of the said 
leuingfor [husband] and [ti^a], or the survivor of them during 
yraw ieredita- t^^i^, his, or her lifetime, and after the death of both at 
ments pur- the discretion of the trustees or trustee, lease any mes- 
suages, lands, or hereditaments subject to the trusts of 
these presents for any term not exceeding twenty-one 
years at the best rent to be reasonably obtained, without 
taking a fine, and subject to such special covenants and 
provisions as may be deemed proper [and the. rents 
received shall be paid or applied in like maimer as the 
income of investments representing the purchase-money 

(a) If Forms Nos. 35, 36, and 37, or any two of them, are used in 
the same settlement, it will be sufficient to use No. 38 once only, and 
it should come after the last used. 

(bi) Where land is conveyed upon trust for sale, as in Form No. 16, 
and the husband and wife are made successive tenants for life of the 
proceeds of sale and of the rents and profits until sale, the tenant for 
life for the time being may by leave of the CJourt obtained under S. L. A., 
1884, s. 7, exercise the powers of leasing conferred by S. L. A. 1882, s. 6. 
But until such an order has been obtained and r^stered, and, if 
necessary, re-registered as a Zis pendens, the trustees are the proper 
persons to exercise the leasing power in the text without any consent 
except what may be required by the settlement : see S. L. A., 1884, 
88. 6 and 7. The same principle applies to land purchased under Forms 
Nos. 36 or 37. 



chased (6). 
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would be payable or applicable if a sale had been made settlements. 
and the proceeds Lad been invested under the trusts of ^^' ^°' 
these presents (a).] 

And {I) IT IS HEREBY AGBEED that the trustees or No. 39. 
trustee may with the consent in writing of the said Powerto" 
[huAand] and [wt/fe], or the survivor of them during concur in 
their, his, or her life, and after the death x)f both at the 
discretion of the trustees or trustee, concur with any 
other person for the time being entitled to dispose of any 
undivided share or shares of any lands or hereditaments 
mentioned in the [2nd] Schedule hereto, in making or 
in allowing or consenting to making a partition of the 
same hereditaments or any of them, and to give or receive 
any money for equality of partition, and may make any 
such partition upon any terms or conditions, and in any 
manner they or he shall think fit, and may execute and 
do all assurances and things which they or he think ex- 
pedient for the purpose of effecting such partition or any 
arrangement relating thereto, and may accept any here- 
ditaments under a partition instead of the share hereby 
assigned of proceeds of sale of hereditaments, and the 
hereditaments so accepted shall be conveyed to and 
vested in the trustees or trustee upon and subject to like 
trusts, powers, and provisions as are by these presents 
declared and capable of taking effect concerning any 
hereditaments purchased out of the wife's trust fand (c) 
under the power in that behalf hereinbefore contained 
[i.e. Form No. 36], 

(a) Omit the words in brackets where this form is used in coonection 
with Form No. 16, and in that case Form No. 31, as to the application 
of the rents until sale, should be used in the deed of even date : see 
Precedent XXXa., post. 

(h) This form is applicable to a settlement of a share of the proceeds 
of tlie sale of hereditaments directed to be sold but remaining unsold, 
see Preced. XXXI., post^ but it may be readily adapted to a settlement 
upon trust for sale of an undivided share. The observations in note to 
Form No. 38 as to leasing apply also to a partition. 

(c) That is, assuming that the share assigned by the settlement 
belonged to the wife. 
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Settlements. AnD IT IS HEBEBT AQBEED that the trustees OF trustee 

1_ D^y* pending the negociation and preparation of any 
Power to security hereby authorized^ or during any other time 

fn^bank™^"*^ while an investment of the nature aforesaid is being 

sought for, deposit any money, subject to the trusts of 
these presents, at any joint-stock or other bank, either 
at interest or otherwise, as may be deemed expedient, all 
which interest (if any) and all bonuses and other periodic 
cal payments in the nature of income accruing from or 
payable in respect of any of the trust premises shall, for 
the purposes of these presents, be deemed annual income, 
and be applicable accordingly. 



fionnses to be 
income. 



No. 41. 



Power to make 

contribiilorj 

loans. 



No. 42. 

Loan may be 
for a term. 



No. 43. 

Power to 
trustees to 
value and 
apportion 
mixed funds. 



And fubtheb that the trustees or trustee [with sueh 
consent or at such discretion as aforesaid] may lend money 
on any security hereinbefore authorized in conjunction 
with money lent by any other person or persons, by way 
of contributory loan, and may accept the security in the 
names or name of the trustees, or one of them, together 
with other names or another name, or may permit the 
same to be taken exclusively in the names of other 
persons, as may be deemed expedient. 

And fubtheb may contract that money invested on 
any security shall not be called in during any period not 
exceeding five years, provided interest be paid within one 
calendar month after the half-yearly day on which it 
becomes due. 

Pbovided always, that in the execution of any of the 
aforesaid trusts or powers the trustees or trustee may 
decide what money represents income and what represents 
capital, and may allot or apportion any moneys or invest- 
ments, the trusts whereof are hereby declared, to or 
between the persons entitled thereto in such manner 
[and may set apart such investments to answer any 
annual sum payable to any person] as the trustees or 
trustee shall deem just and reasonable according to the 
respective rights and interests of those persons, and not- 
withstanding that funds held on different trusts have been 
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blended, and for the purposes aforesaid may ascertain Settlementb, 
and fix the value of the respective parts of the said Nt^48, 
investments, and every such decision, allotment, appor* 
tionment [setting apart], and valuation, shall be as bind- 
ing upon all persons then or thereafter to be interested . 
in the premises as if the same had been dnly made by a 
Court of competent jurisdiction. 

And it is hereby agreed that securities to bearer No. 44. 
taken as an investment may be deposited by the trustees p^^^^TtT 
or trustee for safe custody in their or his names or name trustees to 
with any banker, or banking company, or with any j^Htiesto 
company whose business it is to take charge of secu- ^"' ^ 
rities of that nature, and the trustees or trustee shall 
not be responsible for any loss incurred in consequence 
of such deposit, and may pay out of the income of the 
trust premises any sum required to be paid on account of 
such deposit and for safe custody, and such deposit shall 
be a sufficient compliance with the power to invest herein- 
before contained notwithstanding the direction that invest- 
ments shall be made in their or his names or name. 

And it is herebt declared that any trustee in the No. 45. 
conduct of the trust business may instead of acting po^eTto trus- 
personally employ and pay an agent whether being a tees to employ 
solicitor or any other person to transact all business and ^y^ moneyj 
do all acts required to be done in the trust including the ^^ 
receipt tmd payment of money (a) 

And that any trustee being a solicitor or other person No. 45a. 
engaged in any profession or business shall be entitled to "~r 

be paid all usual professional charges for business trans- professional 

acted and acts done by him in connection with the trusts *"***^ 
hereof including acts which a trustee not being in any 
profession or business could have done personally (h). 

(a) See Re Bellamy and Metropolitan Board of W<yrks, 24 Ch. D. 
387, Re Flower and same, 27 %b. 592. 

(6) See Harbin v. Darby, 28 Beav. 325, and Johnson v. Telford, 
3 Rufls. 477 ; and as to employing an agent lo collect debts, see Brier 
V. Evison, 26 Ch. D. 238. 



250 



GENERAL FORMS. 



SETTLBMGIITa. 

No. 46. 



Nomination of 
persons to 
appoint new 
trustees (a). 

Siatatory 
provisions. 



And it is hereby agreed that the said [hudand] and 
[mfe] during their joint lives, and the survivor of them 
during his or her life, shall have power to appoint a new 
trustee or new trustees of these presents. 

The foUowing amongst other provisions in settlements 
of personal estate are supplied by statute and should be 
omitted : — 

(a) Directions as to the manner of sale where a trust or power is 

conferred: G. A. s. 35. 
(h) Trustees' receipt clause : ib, s. 36. 

(c) Receipt and application hy trustees of income and the accumula- 

tion of surplus income during minorities: ib. s. 43 (applicable 
only where the income will go along with the capital if and 
when the capital vests). 

(d) Power to trustees to compound and compromise : ib. s. 37. 

(e) Power to appoint new trustees :' ib. s. 31. 

(/) Trustees' indemnity and re-imburscment clauses : 22 & 23 Vict, 
c. 35, s. 31 



SECT. IV. 



Wills. 

No. 47. 

Commence" 
ment of will. 



No. 48. 

Commence- 
ment of 
codicil. 

End of codicil. 

No. 49. 

Appointment 
of trnsteefi 
and ejcecutors. 



FORMS IN WILLS. 

I , of , hereby revoke all testamentary dis- 

positions heretofore made by me, and declare this to be 
my last will, which I make this day of 

18 (6), 

I of declare this to be a first [or second, 

&c.] codicil, which I make this day of 18 (h), 
to my will which is dated the day of 18 . 

And subject as aforesaid I confirm my said will. 

I APPOINT X. of &c., Y. of &c., and Z. of &c., to be 
the executors and trustees of my will, and they or the 
survivors or survivor of them, or the executors of admi- 

(a) The appointment will be made under G. A., s. 31. 
(h) It is very convenient to have the date at the beginning of the 
will or codicil. 
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ttifltratora of fiuch surviYor, or other the trustees or trustee Wills. 
for the time being hereof are hereinafter called the -No^U. 
trustees or trustee. 

And I BEQUEATH to each of them, if he shall accept Legacies to 
the oflSce of trustee and executor, the sum of & • execuf on. 



No. 50. 



I APPOINT my wife , and after her death the 

trustees or trustee, guardian and guardians of my infant 

children. Appointment 

of guardians. 

I CONFIRM the settlement made in contemplation of No. 51. 
my marriage with my wife, and declare that the provi- confirmation 
sions hereby made for her and my children [issue] shall of testator's 
be in addition to and not in satisfaction of those made Mttiem^it. 
or covenanted to be made for them by settlement. 

I BEQUEATH to my wifo absolutely all the plate, linen. No. 52. 
china, glass, books, pictures, prints, furniture, jewellery, Bequi^o 
and articles of household or personal use or ornament, wife of 
wines, liquors, and consumable stores, and other articles 
and effects of every kind which at my death shall be in 
or about my dwelling-house, except money or securities 
for money : And I also bequeath to her the sum of £ , And legacy. 
to be paid to her immediately after my death. 

I BEQUEATH the following charitable legacies, for which No. 53. 
the receipts of the treasurers of the respective societies Beoue^f 
hereinafter named shall be sufiScient discharges (that is charitAbie 
to say). To the Society £ ; To &c. ; all which •*^*^'**" 

charitable legacies I direct to be paid exclusively out of 
that part of my personal estate which by law is applicable 
for charitable purposes, and in priority to all other pay- 
ments thereout; and I direct that my debts, funeral 
and testamentary expenses, and other legacies, shall be 
primarily charged upon and payable out of my other 
personal estate not applicable by law for charitable 
purposes. 

I BEQUEATH to cach of my indoor and outdoor servants. No. 54. 
not in receipt of daily or weekly wages, who shall be in ^^ adZto 

sci'vunts. 
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WiLU 

No. 54, 



No. 55. 



Annuities to 
ser rants. 



No. 56. 



Bi^qnebt of 
annuity. 



my service at my death, and shall have been iu such 
service for twelve calendar months immediately preceding, 
one year's wages in addition to wages then due. 

I BEQUEATH the Several annuities following, that is to 
say, To my housekeeper A. B., whether in my service or 
not at my death, an annuity of £ during her life ; 

To my butler C. D., if he shall be in my service at my 
death, an annuity of £ during his life ; To &c., 

&c. And I direct that females shall not have power 
during any coverture to anticipate their respective an- 
nuities (a), and that each annuity shall commence from 
the day of my death and shall accrue due from day to 
day, but shall be paid by equal quarterly payments, the 
first of such payments to be made at the end of three 
calendar months from my death. I empower the trustees 
or trustee to provide for payment of any annuity before 
bequeathed either by purchasing a Government annuity 
to answer, or by setting apart as an annuity fund such 
investments as the trustees or trustee think proper to 
answer the same, and any annuity so provided for shall 
no longer be a charge upon the residue of my estate, but 
shall be solely charged on the Government annuity or 
investments so purchased or set apart, and my personal 
estate or the proceeds thereof may be distributed accord- 
ingly discharged therefrom : And upon the cesser of any 
annuity the annuity fund (if formed), or so much (if any) 
thereof as the trustees or trustee do not think it necessary 
to retain to answer any remaining annuity shall fall iu(o 
and form part of my residuary estate. 

I BEQUEATH to an annuity of £ [free of 

legacy duty] for her life, without power of anticipation 
during any coverture, to commence from my death and 
to be considered as. accruing from day to day, but to be 
paid by equal half-yearly payments, the first payment to 
be made at the end of six calendar months after my 
death : And I direct the trustees or trustee to set apart 



(a) See as to separate use, note to Form No. 21. 
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as soon as conveniently may be, and invest in their or his wilia 
names or name in any of the investments in which my No. 56. 
residuary estate is authorized to be invested, a sum the 
income whereof when invested shall be sufficient at the 
time of investment to pay the said annuity, and to pay 
the same accordingly, with power to resort to the capital 
of the appropriated fund whenever the income shall be 
insufficient : And until such sum shall be so appropriated, 
I charge my residuary estate with the said annuity : And 
subject to the payment of the said annuity, the appropri- 
ated fund, or so much thereof as shall not be resorted to 
to make up deficiency of income, shall fall into and form 
part of my residuary estate. 

I BEQUEATH the following legacies to the following jj^ gy 

persons ; namely, to the sum of £ , &c., &c. 

And in case any woman to whom a legacy is herein- leLcies. 

before bequeathed should be under coverture at my death Option to pay 

then I direct that the trustees or trustee may at their or woman or to 

his absolute discretion either pay the whole or any part i»«r*r"^««*« 

of her legacy to such person or persons and in such 

manner generally as she shall by any writing under her 

hand direct, or if the trustees or trustee shall think it 

more for her interest, may pay the whole or any part 

of such legacy to the trustees or trustee for the time 

being of any settlement made on or subsequently to her 

marriage, to be by them or him held upon the trusts by 

that settlement declared concerning the trust funds, or 

Any specified portion which my trustees or trustee may 

select of the trust funds comprised therein ; Or my 

trustees or trustee may retain all or any part of the 

legacy of such woman under coverture and invest the 

same in any investments hereinafter authorized, and vary 

investments, and stand possessed of such investments 

upon trust as to the annual income thereof to pay the 

same to such woman during her life without power of 

anticipation during any coverture, and after her death 

(as to the capital and income) In trust for all or any 

one or more exclusively of the others or other of the 
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WiLM. 

No. 57. 



No. 57a. 



If no child of 
the married 
woman attains 
a vested 
intereBtjCapital 
of legacy to go 
as she shall 
appoint, in 
default, to her 
next of kin. 



No. 576. 



Power to 
appoint 
separate 
trustees for 
any legacy. 



No. 58. 



Bequest to A. 
for life with 
remainder to 
his issue jM?r 
stirpes. 



issue of the same woman [corUinue usual trusts for issue 
as aha shall appoint, and in default for children equally , 
with hotchpot and advancement clauses, adapting Forms 
Nos. 64 and 65] : 

And if no child of the same woman obtains a vested 
interest under the trust in default of appoiotment herein- 
before contained, then the capital of the investments 
representing her legacy shall be held In trust for such 
person or persons as she shall while not under coverture 
by deed, revocable or irrevocable, or as she shall, whether 
covert or sole, by will or codicil appoint, and in default 
of and subject to any such appointment In trust for the 
person or persons who would under the statutes for the 
distribution of the effects of intestates have become en- 
titled thereto at her death in case she had died possessed 
thereof intestate and without having been married, such 
persons, if more than one, to take as tenants in common 
in the same shares in which they would have taken under 
those statutes : 

[Add and adapt poioer to appoint life interest to a husband 
surviving. Form No. 70.] 

I EMPOWER the trustees or trustee for the time being 
of my will to appoint a separate set of trustees for 
the legacy of any woman under the bequests aforesaid ^ 
and to pay or transfer her legacy to the separate set of 
trustees so appointed thereof and upon the trusts affecting 
the same, and thenceforth she shall during her life have 
power to appoint new trustees thereof. 

I BEQUEATH to the trustccs hereinbefore named the 
sum of £ upon trust, with the consent of A. of 

&c., during his life, and after his death at the discretion 
of the trustees or trustee, to lay out the same in the names 
or name of the trustees or trustee in any of the invest- 
ments in which my residuary estate is authorized to be 
laid out and to vary investments : And until investment 
the said sum is to carry interest at the rate of four per 
cent, per annum from my death, payable out of my 
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residuary estate : And I direct the trustees or trustr3e to Wilis. 
stand possessed of the said sum, or investments and the ^^ 
annual income thereof 

Upon trust to pay the said income to A. during his 
life and after his death (as to capital and income) 

In trust in equal shares for all or any of the children 
of A. living at the time of his death, who being sons or a 
son attain the age of twenty-one years, or being daughters 
or a daughter attain that age or marry, and for all or any 
of the issue living at that time who being males or a 
male attain the age of twenty-one years, or being females 
or a female attain that age or marry, of any child of A. 
who dies in his lifetime leaving issue living at the time 
of his death, and so that such issue shall take through 
all degrees according to their stocks and in equal shares 
the share or shares which their parent would have taken 
if living at the time aforesaid, and so that no issue shall 
take whose parent is living at the time aforesaid, and so 
capable of taking. [Add power of advancemerU after the 
death of A, or in hie lifetime with his eonserU in writing ^ 
adapting Form No. 65, post.'] 

And if no child or other issue of A. lives to attain a jj q^ 55^^ 

vested interest under the trusts hereinbefore contained, 

then subject to the trusts hereinbefore declared in favour i^ue fund \ 
of A. and his issue, I direct that the said sum of £ , ^^^\ i^to 

or the investments representing the same, and the income 
thereof, and all statutory accumulations, if any, of income, 
or so much thereof respectively as shall not have been 
applied under any power hereinbefore contained or any 
statutory power, shall £eJ1 into and form part of my 
residuary estate. 

I BEQUEATH the sum of £ to A. B. if and when "^q^ 59 

he attains the age of twenty-one years, and if he is under 

that age at my death I direct the trustees or trustee to ^u^ent 

lay out the same [conHwue as in Form No. 58, to the end ^^s^J- 
of the clause directing interest to he paid wrdU investments 
And I direct the trustees or trustee to stand possessed 




Wnxs. 
No. 59 



No. 60. 



Legacies and 
annuity to be 
free of duty. 

No. 61. 



General devise 
and bequest 
in trust for 
8ale.P 
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of the 4Kr gum^j^ iiiTestments and the annual income 
thereof, an(ij^^Bt&t^|py accumulations of income (a). 

X ^'^^^ilHMHi^ ^id A. B. if and when hs^ttains the 
^P;e of twenty-one ytSffa. 

I DIRECT all the legacies and the annuity [or annuities] 
hereinbefore bequeathed to be paid [and enjoyed (6)] free 
of legacy duty. 

I DEVISE AND BEQUEATH all the real and personal 
estate to which at my death I shall be beneficially en- 
titled, or of which I shall have any general power to 
dispose beneficially by will (c) [and not hereby otherwise 
disposed of (eZ)], unto the trustees hereinbefore named for 
all my estate and interest therein Upon trust that the 
trustees or trustee [defined in Form No. 49] shall sell (e) 

(a) As the contingent legacy carries interest the maintenance and 
accumulation clauses of C. A., s. 43, apply : see note at the end of that 
section. 

(li) The words in brackets are to be used where any specific legacies 
are intended to be free of legacy duty : Doitglas v. Congreve, 1 Keen» 
664 ; Cockerdl v. E. qf Essex^ 26 Ch. D. 538. 

(c) Whether a power to appoint by will only should be thus exer- 
cised, see Be PowdVs Trusts^ 39 L. J. Ch. 188, deciding that under a 
power to apix)int by will only thongh general, such interests ODly are, 
as regards the rule against perpetuities, capable of being created as 
would be valid if inserted in the instrument creating the power. This 
seems inconsistent with the principle that the exercise of the power 
operates first to make the appointed projierty part of the testator's 
estate so as to be assets for payment of debts and legacies, and next to 
bequeath it : see Farwell on Powers, p. 202 ; Re Hwkin^s TrwU, 6 Ch. 
D. 281 ; Re Van Eagan, Sterling v. RocJ^fort, 16 ih. 18 ; and Re Powell's 
Trusts has not been followed in Rotis v. Jackson, W.N. 1886, p 86. 

(d) Omit these words if there is no specific devise or bequest. 

Asto sale with- W There being a trust for payment of debts and legacies, which is 
out consent of paramoimt to the interest of the tenant for life (if any) in the residue 
of the proceeds of sale, it is conceived that the trustees can sell without 
his consent notwithstanding S. L. A., 1882, ss. 63, 66 (2), even if he 
obtained leave of the court under S. L. A., 1884, s. 7. As to the mode 
of selling, power to give receipts, and the powers of the survivors or 
survivor of trustees, see note to Form No. 16, supra. 

For other words by which a trnst for sale may be conferred, see note 
to C. A., s. 30, p. 82, supra. Words of limitation in the devise to the 
trustees in the text are omitted in accordance with 1 Yict. c. 26, s. 28. 



tenant for life 
to pay debts 
and legacies. 



Trust for sale. 
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the said real estate (including chattels real), and call in, Wills. 
sell, and convert into money such part of my personal ^^' "1* 
estate as shall not consist of money, with power to post- 
pone such sale and conversion for such a period as the 
trustees or trustee may think proper (a) : 

And I direct that the income of my personal estate, 
however invested, shall from my death be treated as 
income, and no part thereof is to be added to capital 
[except accumulations of surplus income (if any) during 
a minority (6)]. 

And that until a sale of the said real estate the trustees No. 61a. 
or trustee may lease the same for any term not exceeding po^JiTto leaM 
twenty-one years at the best rent to be reasonably ob- real esute 
tained without taking a fine (a). And that the rents and ^'^ ^ "^ * 
profits thereof, or of so much thereof as for the time being 
remains unsold, shall after payment thereout of all rates, 
taxes, costs of insurance and repairs and other outgoings, 
be paid or applied to the persons or in the manner to 
whom or in which the income of the produce thereof is 
hereinafter directed to be paid and applied : 

And I direct the trustees or trustee out of the money No. 616. 
to arise from the sale and conversion of my said real and „ — 7 

1 i» 1 Tmsta of 

personal estate and out of my ready money to pay my proceeds of 

funeral and testamentary expenses and debts and the ^^*' 

legacies bequeathed hereby or by any codicil hereto, and 

to stand possessed of the residue of the said money 

Upon trust to invest the same in their or his names or inTestmeot. 

name in manner following and not otherwise (d), that is 

to say. In [add invegtmenis from Form JVb. J8] 

(a) This power to postpone conversion enables wasting property to 
be retained in specie {Oray ▼. Siggers, 15 Ch. D. 74) and it enables the 
testator's business to be carried on for a reasonable period with a view 
to its sale as a going concern : Be Chanodhr^ ChcMceUor v. BrovovK, 
26 Gh. D. 42. 

(5) Omit the words in brackets where there is no trust of the residue 
for an infant. 

(c) As to when the tenant for life (if any) of the proceeds of sale is 
the person to lease under S. L. A., 1882» see note to Form No. 38. 

(d) See as to the object of these words note to Form No. 17. ^ 

8 



258 GENERAL FOBMS. 

WiLiA With power for the trustees or trustee at discretion to 

No, 616, change such investments for others of a like nature. 

Ko. 62L And I deolabe that the trustees or trustee shall stand 
TrtitTof possessed of the investments hereinbefore directed to be 
inYestmeiits. made or authorized to be retained (hereinafter called the 

trust fund), and of the annual income thereof, upon the 

trusts following, that is to say : — 

No. 63, Upon tbust to pay the said income to my wife during 

incometo wife ^®' widowhood (a) [oT during her life without power of 

dnrins widow- anticipation during any coverture (ft)] 

[«• » «]• ^^^ j^fjjgj. j^g,. death or second marriage, which shall 

first happen [or after her death], then as to the capital 
and income of the trust fund 

No. 64. In trust for all or any one or more, exclusively of the 

others or other of my issue, whether children or remoter 

iMoe as wife descendants (c), at such time, and if more than one in 
?n*defaSS?fo** such sharcs, and with such gifts over, and generally in 
children. such manner, for the benefit of such issue or some or one 

of them, as my wife shall, whether covert or sole, by deed 
revocable or irrevocable, or by will or codicil appoint ; 
and in default of and until and subject to any such ap- 
pointment. In tbust for all or any my children or child 
who being sons or a son attain the age of twenty-one 
years, or being daughters or a daughter attain that age 
or marry, and if more than one in equal shares. [Where 
daughters* tJiares are settled by Form No. 66, add But so 
that each daughter's share shall be retained and held 

Gift durinff (fl) Where between the date of a testator's will and his death, his 

widowhood marriage was declared void ah initio, a gift by him to her " during her 

where maniage widowhood " was held to have failed, though a gift to her of a legacy 

describing her as the testator's ** wife " was good, because it was a mere 

misdescription ; Be Boddingfon^ Boddingtan v. Clariat, 22 Gh. D. 597, 

affirmed, 25 ib. 685. 

(b) As to separate use see note to Form No. 21. 

(c) As to restricting this power, see first note to Form No. 24. But 
in any appointment made imder it, regard must be had to the limits 
allowed by the rules against perpetuity, as from the death of the 
testator. 
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on such of the trusts hereinafter declared concerning the Wills. 
same as shall be subsisting and shall not lapse by reason ' 

of her death in my lifetime (a).] 

And I declare that any child who, or whose issue shall No. 64a. 
take any part of the trust fund under any appointment HotchpoT 
by my wife shall not, in the absence of any direction by clause, 
her to the contrary, take any share in the unappointed 
part without bringing the share or shares appointed to 
him or her, or his or her issue into hotchpot, and account- 
ing for the same accordingly. 

I EMPOWER the trustees or trustee at any time and No. 65» 
fipom time to time after the death or second marriage far . , , 

after the death (&)] of my wife, or during her widowhood cUum. 
[or her life (&)], with her consent in writing to raise any 
part or parts not exceeding together one-half of the pre- 
sumptive or vested share of any child or other issue of 
mine under the trusts hereinbefore declared, and to pay 
or apply the same for the advancement or benefit of such 
issue, as the trustees or trustee think proper. 

I DIBECT that after the death or second marriage of my No. 66. 
wife, which shall first happen [or after the death of my g^^^ ^ 

wife, if she takes a life interesi], unless she shall in exer* daughten' 
cise of the power of appointment hereinbefore given to "'^"•* 
her [No. 64] expressly direct to the contrary, the trustees 
or trustee shall retain in their or his names or name, the 
share of each daughter of mine in the trust fund under 
the trust aforesaid, with power after she attains the age 
of twenty-one years, and after the death or second mar- 
riage, [or after the death] of my wife with the consent of 
such daughter during the residue of her life, but during ' 
her minority and also after her death at the discretion of 
the trustees or trustee from time to time to vary the 
investments thereof for others hereinbefore authorized to 
be made ; akd shall stand possessed of her shar^ and the 

(a) See Be Bdberta, TarleUm v, BrrxUm, 27 Cb. D. 346. 

(b) The words in brackets to be used if the wife takes a Hie interest 

S 2 



260 



GENERAL FORMS. 



Wau. 
No. 66. 



iDcome to b« 
paid to each 
daagbter for 
her life. 



No. 67. 



Capital of 
daughter's 
share in 
default of her 
children to 
accrue to other 
children. 



inyestments representing the same, and the accumnla- 
tions of income if any made during her minority and 
discoyerture which investments and accumulations are 
hereinafter included in the description of such daughter's 
share (subject to any advancement made or to be made 
for her benefit under the aforesaid power of advance- 
ment), Upok tbust to pay the income thereof to such 
daughter for her life, without power of anticipation during 
any coverture : 

And after her death the capital and income of such 
daughter's share or so much thereof respectively as shall 
not have been paid or applied under any trust or power 
affecting the same shall be held [Here add uetud trusts for 
ieeue cuehe shallappoirU^ and in default for children equally 
adapting Form No. 64, with the omission of the words in 
brackets; adapt also Hotchpot dause, Form No. 64a; and 
Advancement clause, Form No. 65, and after consent in 
writing add and after the death of such daughter of mine 
or during her life with her consent in writing, and instead of 
or other issue of mine, say or other issue of such daughter] : 

And if there should not be any child of such daughter 
who under the trust in default of appointment herein- 
before contained attains a vested interest in her share. 
Then subject to the trusts and powers hereinbefore de- 
clared in favour of such daughter and her issue, her 
original share, and also any share or shares which shall 
have accrued under this provision, and all accumulations 
of income if any, shall accrue to and be held In trust 
for my other children or child who being sons or a son 
attain the age of twenty-one years, or being daughters or 
ia daughter attain that age or marry, and if more than 
one in equal shares, but so that every further share ac- 
cruing to each daughter shall be retained and held by 
the trustees or trustee upon and subject to the like trusts 
and powers as are hereby declared concerning the ori- 
ginal share of that daughter, and so that every further 
share accruing to each child of mine shall be subject to the 
like power of advancement as his or her original share. 
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Where legacies are given to da/ugJUers instead of shares Wills. 
of the residue then before the general devise and bequest^ ^o* ^S* 

No. 61, say:— Beqn^f 

legacies to 
dftnghten And 

I BEQtTBATH to the trostees hereinbefore named the settlement 
legacy of £ with interest thereon at 4 per cent. *^*"^*- 

per annum from my death for each of my daughters and 
,her issue, And I direct that the trustees or trustee shall 
stand possessed of the legacy so bequeathed for each 
daughter upon trust to inyest the same in their or his names 
or name with her consent if of age, and if under age and 
also after her death at the discretion of the trustees or 
trustee, in any of the investments in which my residuary 
estate is authorized to be inyested, with power with the 
like consent or at the like discretion to yary the invest- 
ments thereof for others of a like nature. And shall stand 
possessed of each daughter's legacy and the investments 
representing the same, and all statutory accumulations 
of income thereof (if any) hereinafter included in the 
description of such daughter's legacy (subject to any 
advancement which the trustees or trustee shall think 
proper to make and which I hereby authorize to be made 
for her benefit to any amount not exceeding one-half of 
each daughter's legacy) Upon Trust [trusts as to income 
for stieh daughter for her life, and after her death as to 
capital and income for her issue as she shall appoint , with 
hotchpot and adAHmeement clauses, and in default for her 
children equally, adapting Form No. 66]. 

And if there should not be any child of a daughter ^^^ gg^ 

who under the trust in default of appointment herein- 

before contained attains a vested interest in her legacy, children, each 
Then subject to the trusts and powers hereinbefore de- daughter's 
clared in favour of such daughter and her issue, her into residue, 
legacy and the income thereof and all statutory accumu- 
lations, if any, of income, or so much thereof respectively 
as shall not have been applied under any of the powers 
hereinbefore contained or any statutory power, shall fall 
into and form part of my residuary estate. 
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WlUA 

No. 70. 

Power to 
danghten to 
appoint life 
interests to 
snrviTing 
husbands. 



No. 70a 

Power to 
daughters 
to appoint] 
separate 
trustees. 



No. 71. 

Trustees on 
marriage of 
daughter maj 
declare other 
trusts of her 
share [or 
legacyj. 



I EMPOWER each daughter of miney notwithstanding any 
of the trusts hereinbefore contained, firom time to time 
or at any time while not under coyerture by deed re- 
Yocable or irrevocable, and whether covert or sole by will 
or codicil, to appoint to or for the benefit of any husband 
who may survive her during the residue of his life or any 
less period, all or any part of the annual income of her 
share, as well original as accrued and to accrue under the 
trusts aforesaid [or of the legacy hereinbefore bequeathed 
to her], or so much thereof as shall not before her death 
have been paid or applied under any of the powers 
hereinbefore contained; And I declare that upon any 
such appointment the trusts and powers hereinbefore 
limited to take effect after the death of the daughter so 
appointing, shall take effect only after the determination 
of and in the meantime subject to the interest limited by 
any such appointment 

I EMPOWER each daughter of mine by deed with the 
assent of the trustees or trustee for the time being of my 
will to appoint two or more separate trustees of her share 
(as well original as accrued and to accrue) in my residuary 
estate, and thereupon that share or the investments re- 
presenting the same shall as soon as may be, be paid or 
transferred to such separate trustees upon the trusts 
hereby declared concerning the same, and thereupon the 
trustees or trustee of my will shall no longer be respon- 
sible in ^relation thereto, And thenceforth during the 
residue of the life of such daughter a new trustee or new 
trustees thereof may be appointed by her. 

I DECLARE that notwithstanding the trusts hereinbefore 
contained respecting the share of [or the legacy herein- 
before bequeathed to] each daughter of mine as aforesaid, 
the trustees or trustee may by deed executed by them or 
him previously to and in consideration of the marriage of 
any such daughter, but with the consent of her and her 
intended husband if she have then attained the age of 
twenty-one years, or otherwise with the consent of such 
intended husband and of her guardian or guardians, re- 
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voke from and after the fiitended marriage all or any of Willb. 
the trusts, powers, and provisions hereinbefore declared No. 71. 
concerning the shaxe [or the legacy] of the same daughter, 
and may either diiaect the whole or any part or parts thereof 
to be held iBunediately after the marriage in trust for 
her intended husband absolutely, or may declare and limit 
such oA^r trusts, powers, and provisions to take effect 
after ike intended marriage, and concerning the same 
diare [or legacy], or any part or parts thereof, as to the 
trustees or trustee with such consent as aforesaid shall 
seem proper, and if thought expedient may constitute any 
other persons or person trustees or trustee of the same 
share [or legacy], and may transfer the same to such per- 
sons or person accordingly, whose receipt in writing shall 
be a sufficient discharge for the same. I declare that the 
power lastly hereinbefore contained may be exercised in 
contemplation (rf a second or any subsequent marriage of 
the same daughter, but nevertheless without prejudice in 
any respect to any previous exercise thereof on the 
occasion of any earlier marriage. 

I DEOLABE that any sum which on the marriage of any No. 72« 
daughter of mine shall be paid to her, or settled by me D^cimtion 
on such marriage, shall be taken as being so paid or that sum paid 
settled in or towards satisfaction of her share in my ^kenaspart 
residuary estate [or the legacy hereinbefore bequeathed of legacy. 
to her]. 

I DECLABE that notwithstanding the trust for sale of No. 73. 
my real estate hereinbefore contained the trustees or p^^^T^ 
trustee may, if they or he think proper, raise any sum or mortgage for 
sums for tiie payment of all or any of my funeral and SJb^&c^ 
testamentary expenses and debts, and the legacies 
bequeathed hereby or by any codicil hereto (whether my 
personal estate shall be deficient or not, and without the 
necessity of applying any personal estate in making any 
such payment) by mortgage of all or any part of my real 
estate upon such terms as the trustees or trustee shall 
think fit. And may convey the hereditaments so to be 
mortgaged to any person or persons, either in fee, or for 
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Wnxa. 

No. 73. 



No. 74. 

Power to 
apportion. 

No. 75. 

• Trustee or 
executor may 
emplof agent, 

No. 76. 

t Professional 
trustee or 
executor to be 
allowed to 
charge. 

No. 77. 

} Nomination 
of person to 
appoint new 
trustees. 

No. 78. 

§ Testimonium 
and attestation 
clause to will 
or codJciL 



Statutory 
prorisions. 

Derolution of 
trust and 
mortgage 
estates. 



any term of yean, with or without impeachment of waste 
or otherwise, by way of mortgage for securing payment 
of the money raised and interest thereon, and with such 
powers as may be thought expedient, and may for such 
purposes as aforesaid execute and do all such assurances 
and things as the trustees or trustee shall think fit, And 
no mortgagee shall be concerned to inquire whether any 
money is wanted for the purposes of my will, or whether 
more than is wanted is raised. 

I DECLABE that [continue as in Form No. 43]. 

* I DEOLABE that any trustee or executor [continue as 
in Form No. 45]. 

t I DECLARE that any trustee or executor [continue as 
in Form No. 45a]. 

I I DEOLABE that [my wife during her life] shall have 
power to appoint a new trustee or new trustees of my 
will (a). 

§ In witness whereof I haye here unto set my hand the 
day and year first aboye written (b). 

[Testator's signaiwre^ 
Signed and declared by the aboye 
named as [a codicil to] his 

last will in the presence of us both 
present atthesame time, who in his 
presence and the presence of each 
. other haye hereunto set our hands 
as witnesses. 

[Two witnesses^ adding addresseSy and descriptions 
if my (e).] 

The statutory provisions referred to at p. 250 are applicable also to 
wills, and should be omitted. 

Trust and mortgage estates devolve now on executors or adminis- 
trators either at common law or under C. A. s. 90, and a devise of 
them should also be omitted. 

(a) The appointment will be made under C. A., a. 31. 
(h) The date is at the beginning. 

(c) The addresses and descriptions of the witnesses are not necessary, 
but are convenient for identification. 
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CHAPTEB V. 
PEECEDBNTS. 



PURCHAaS 

Dksds. 
SECT. L L 

PUBCHASE DEEDS. C. aTTtO), 

GONVETANGB BT MOBTGAQEES OB TbUBTEES AND BENE- Mobtoagecs 

FiGiAL OwNEB Under 0. A. s. 7 (1) A. and F, oETBuraacs 

OLiLOWirSB, 



Now THIS Ikdentube wiTinB88ETH that in pursuance 
of the said agreement and in consideration of Ac, A« 
and R as mobtoagees [or tbustees] and according to 
their estate and by the direction of X. hereby conyejy 
and X. as beneficial owner hereby conveys and confirms 
unto, &C. [See G. A. Schedule 4, Form III.] 

This form implies a several ooyenant by the mortgagees or trustees, 
that they have not incumbered or done any act to prevent them fix)m 
conveying, &c : C. A. s. 7 (1) F. This being a covenant by "every Govenaat F 
person," the word ** person " does not admit of being read in the plural, ^^ ^^^^ 
and the covenant is, moreover, expressly confined to the person's own 
acts. So that making two persons jointly convey '* as mortgagees " or 
** as trustees " has not, as in other cases, the effect of a joint covenant 

The form also implies a covenant for title by X. that notwithstanding 
anything by him, or any one through whom he derives tiUe other- 
wise than by purchase for value, ScCy he with the concurrence of the 
mortgagees or trustees can convey, &c : s. 7 (1) A. 

A mortgagee or trustee, except where he is selling, conveys by refer- Mortgmgee 
ence to his mortgage or trust deed. If he conveys by substantive ^^^J^nlv 
description it is usual to add the words ** according to his estate." acoording to 

" Convey " is used in this and some other forms, but it is not a **"* *■***« 
necessary word ^^^m^ 
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PBECEDENTS. 



Purchase 
Deeds. 

n. 

C. A. s. 7 (2\ 

(7). 

Tbustees and 
tenant fob 
Lins. 



CoNYEYANCB by TRUSTEES of the power of sale and 
exchange in a settlement by the direction of the 
TENANT FOB LIFE Under 0. A., s. 7 (2) with a varia- 
tion nnder subs* 7. ( Witnessing part.) 

Now THIS Ikdbntube WITNESSETH that in pursuance 
of the said agreement and in consideration of &G.y and 
in exercise of the power giyen by the hereinbefore re- 
cited indenture of &c^ A. and B. as tbustees, and by the 
direction of X. directing as bskefioial owneb, do hereby 
revoke all the limitations now subsisting under the said 
recited indenture concerning the knds and hereditaments 
hereinafter mentioned, and do hereby appoint and convey 
All &C.9 To the use, &c. 

Under C. A. 8. 7, A, and subs. (2) this form implies a oovenaot hf 
X. that notwithstanding anything by him» or any one through wbsiB 
&c (which includes the settlor) he has, with the concurrenM «f Ibe 
trustees, power to convey, &c. If it is desired to restxiot tbe oovenant 
of X. to his own life estate add the proviso in Foon lAo. 1, mspra. 

This precedent is retained in this edition as jo illustration of the 
covenant referred to in the note to 0. A. a. 7 (2), supra, and it may 
still be used if required. The Settled Land Act, 1882, s. 56 (2), still 
permits trustees^ with the oooaeiit of the tenant.^ life, to sell under 
the power in the setttenHPt 



HI. 

C. A. 8. 7 (3). 

HUBBAKI) AVD 
WIFE (wife 

beneficial 
owiteb). 



GoMYETAlIGEiSI BT HuSBiJKD A2SD WiFE Under G. A. 

s. 7 (3). ( Wiinessing part.) 
1. Now THIS Indehtube WITNESSETH that in pursuance 

&C.9 A. S., AS BENEFIOIAIi OWNBB, with the cousont of 

B. 8. her husband, hereby conveys and disposes of [or 
appoints] unto &c. 

This form impHes a covenant for title on the part of the wife only, 
but no covenant on the part of the husband. Conveyance includes 
appointment, and ** convey '^ includes " appoint." 
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2. Now THIS InDENTXTBE WITNESSETH &C., that A, S. PuacHABB 

AS BENEFICIAL OWNEB, with the Concurrence of B. S. her jy^ 

husband^ hereby conveys and disposes of^ and B. S. as 

BENEFioiAt OWNEB hereby conveys and confirms unto &c. wm^are'^ 

BKNEVICIAL 

This form implies a covenant for title on the part of the wife that ownebs). 
notwithstanding anything by her &c., she has &o., and binds her present 
«nd future separate estate, whioh she is not rostiBined from antici- 
pating (M. W. P. A., ss. 1, 19), and also a covenant for title by the 
husband that notwithstanding anything by him &a, he has &€,, and 
also a covenant by him in the same terms as the implied covenant of 
the wife, namely, ^That notwithstanding anything by her Ac, she 
has "Ac. 

This form is applicable to the ordinary case of a oonveyance by 
husband and wife of the wife*s freeholds acquired before 1883, and not 
settled to her separate use, and the deed must be acknowledged by her 
under 3 & 4 WilL 4, c. 74, ss. 77, 79, as amended by C. A., 1882, s. 7. 
If the property was acquired after 1882, she can convey it as a feme adle 
without the ooncurrcmce of her husband and without acknowledgment. 



GoKYETANOES BY Tenants IK CoHMOK. (WUnemng part.) V. 

1. Now THIS Indentube WITNESSETH that in conside- Tbhamts » 

GOMMOK 

ration of &c.. A. as to the one undivided moietv to which „ i ' 

,..,,, ^ Several cove- 
he IS entitled and as benefioial owneb, and B. as to the nuit u to 

other undivided moiety to which he is entitled and as ***^ "»®^«*y- 
beneficial owneb, hereby conveys unto &Q, 

This form implies covenants by A. and B. severally each as to Ais 
cvm moiety. 



2. Now THIS Indentube witnesseth that in conside- yL 

ration of &o., each of them. A., B.^ C, &c^ as to tiie -— ^ 

undivided shaie to which he iseoiitled ^as ImeiiAefore na&tas u 

xeoited, and as :benefioiaIi owneb^ hereby conveys unto "«**** '^"^• 
^c. 

This implies a several covenant by each as to his share shewn by 
recital 
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PRECEDENTS. 



Purchase 
Deeds. 

vn. 



Joint 
Tenants. 

Several cove- 
nant as to 
entirety. 



CoKVETANOES BY JoiNT TENANTS. ( WUnesdng part.) 

1. Now THIS Indentuke WITNESSETH that in confiide- 
ration, &c,y A. as benefigial owneb, and also B« as 
BENEFICIAL OWNEB, hereby convey unto &a 

This form impties oovenants by A. & R seyerally each ts to the 
entirety. As to when a purchaser is entitled to joint and several 
oovenants, see second note to Precedent X. 



vm. 

Several cove- 
nant as to 
entirety. 



2. Now THIS Indentube WITNESSETH, &c., that each 
of them, A., B., and C, as to his own undivided share 
to which he is entitled as hereinbefore recited, and as 
BENEFICIAL OWNEB, and also by the direction of each of 
the others of them directing as beneficial owneb, 
hereby conveys unto &c. 

This implies a several covenant by each as to the shares of the others 
as well as his own : C. A. s. 7 (2) ; and gives in another form a several 
covenant aa to the entirety. • 



IX. 3. Now THIS Indentube witnesseth that in conside- 

joint~^enant nation of &C., A and B., AS beneficial ownebs, do 
aa to entirety, hereby convcy unto &c 

This implies a joint covenant by A. and B. as to the entirety that 
notwithstanding anything by them &c., they have full power &c. 



X. 

Joint and 
several cove- 
nant. 



4. Now THIS Indentube witnesseth that in conside* 
ration of &c., A. and B., as beneficial ownebs, do and 
also each of them as beneficial owneb and by the 
direction of the other of them dibecting as beneficial 
OWNEB doth hereby convey unto &c. 

This implies a joint covenant by A. and B. as to the entirety that 
notwithstanding anything by them &c., they have full power to 
convey &C., and also a several covenant by each that notwithstanding 
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anything by him &c, he with the (xmcurrenoe of the other has full Pubchasx 
power to convey &c. Dm)B. 

Where the sale is made without any special agreement as to oove- ' '^' 

nants it is conceived that the purchaser is entitled to the joint and 
several covenants by all tenants in common as to the entirety. 



CoSrVETAKOE BY TeNAKT FOB LiFE AKD BbKAINDEB- XL 

MAN. (Witnessing part.) Tml^Yon 

Now THIS Indentube WITNESSETH that in considera- maindebxak. 
tion of &C.9 each of them A* and B. as beneficial 
owNEBy and by the direction of the other of them 
DIBEGTING AS BENEFICIAL OWNEB, hereby conveys unto 
&c. 

In this form a several covenant is implied by each as to the entire 
fee that notwithstanding anything by him &c., he with the concur- 
rence of the other has fiill power to convey &o. 

The covenant of each of them severally may if desired be restricted 
to his own estate, so fiEur as regards the tenant for life by a proviso 
similar to that in Form No. 1, iupra^ and so fi&r as regards the 
remainderman by the following proviso — 

Pbdyided alwats, that so for as regards the life estate Proviso 
of A. [tena/ntfor life] in the said hereditaments intended ^^^^^^f^he 
to be hereby conveyed, and the title to and further renuanderman. 
assurance of the same hereditaments during his life the 
covenant by B. [remainderman'] in these presents implied 
by statute shall not extend to the acts, deeds, or defaults 
of any person other than and besides B. and his own heirs 
and persons claiming or to claim under or in trust for 
him, them, or any of them. 



Conveyance of Fbeeholbs by Beneficial Owneb. xIa. 

This Indentube made the day of 18 , Parties. 

Between of , hereinafter called the vendor, of 

the one part, and of , hereinafter called the 

purchaser, of the other part 

Whebeas the vendor is now seised in fee simple in Reduis. 
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XIa. 



Testatam 
Conyeyance. 



Paroeli. 
Habendnm. 



possession firee from incumbranceff of the hereditaments 
hereinafter convey ed (a), and has agreed to sell the same 
to the purchaser for the like estate in possession free, 
from incumbrances at the price of £ 

Now THIS Indentube wttkesseth that in pursuance 
of the said agreement, and in consideration of the sum of 
£ paid by the purchaser to the vendor (the receipt 

of which sum the vendor hereby acknowledges). The 
vendor as beneficial owneb hereby conveys unto the 
purchaser (b) AU that &c., situated &c., more particularly 
described in the [first] schedule hereto, and intended to 
be delineated on the plan indorsed on these presents and 
therein edged 

To HOLD unto and to the use of the purchaser in fee 
simple. 

\Add, if required, Aekfwwledgmeni hy vendor of right of 
fwrehoMT to production of documents of tiUe in schedule^ 
and to delivery of copies thereof and Undertaking for safe 
custody thereof Form No. 3.] 

In witness, &c. 



The [Fibst] Schedule above befebbed to. 

[Parcels.] 

[Add, if required for documents, The Second Schedule 

ABOVE BEFEBBED TO.] 

(General words and the all estate clause are supplied by G. A. ss. 6^ 
^ ; and covenant A of s. 7 (1) of that Act is implied. 



(a) Qed BdUmv. lAmdon 8chooiBoard,7 Ch.J).7eS,Bs to theeSec^ 
of this recital, and see note thereon, p.. 12, ante. 

(b) Where recitals are dispensed with the witnessing part should 
commence thus— 

WITNESSETH that in consideration of the sum of £ 
paid by the purchaser to the vendor for the purchase of 
the hereditaments hereinafter mentioned in fee simple 
in possession free from incumbrances, the receipt of 
which sum the vendor hereby acknowledges, The vendor 
AS BENEFICIAL OWNEB hereby Conveys unto the purchaser 
All that &o. 
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. Following the Tonns in the 4th schedule of the C. A. (which hy s. 57 Pukchasb 
are declared to be sufi&oient) the '* premiseB " (the part preceding the ^^db. 

habendum) need not contain words of limitation ; the estate to be ; ^ 

taken may be defined only in the habendum. This is a return to the Quantity of 
original office of the premises. The practice of limiting the estate both estate not 
in the premisas and in the habendum is stated by Sheppard in his jl^^^^^ 
Touchstone to be improper, though it has been generally adopted : 
Shep. Touch, by Preston, o. v. p. 74. 

'' Fee simple *' is used in these Precedents in accordance with G. A., 
a. 51. The word *' assigns," which is usually added is omitted generally 
in these Precedents as superfluous (see note, p. 274), except in Nos. 
XXX. and XXXIL, for the reason stated in note (a) to Na XXX. 



For a short Conyetakoe of Freeholds bt Mobt- 
OAGOB AKD MORTGAGEE, 866 C. A. 4th Sqhed. Form III., 
and Precod. L 



Conveyance of Freeholds by the executor of the XII. 

SURVIVOR of DECEASED MORTGAGEES Under the ^^^"*- 

power of sale conferred by the C. A* 

Tms Indenture made Sec, 1883, Between X. of &c. Parties. 
[vendor] of the one part and B. of &c. [purehaser] of the 
other part. 

Whereas by an Indenture dated &c. 1882, and made Reduis. 
between A. of the one part and M. and N. (both since ®^8*^- 
deceased) of the other part, the hereditaments hereinafter 
mentioned were conveyed by A. as beneficial owner to 
the use of M. and N. in fee simple by way of mortgage 
for securing payment by A. to M. and N. of £1000 
advanced by them on a joint account to A. with interest 
on the day therein mentioned and since passed : 

And whereas M. died on &c., 1882, and N. died on &c. Death of 
1883, having by his wiU dated &c. appointed the said X. ^%n7{ 
his sole executor who proved the same in the Principal >urTiTor. 
Probate Begistry on &c« 
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Parcels. 
Habendum. 



Conyeyance 
under power 
of sale in C. A. 
by mortgagee. 



And whereas the said sum of £1000 and an anear of 
interest thereon are still due to the said X. as snch 
executor as aforesaid upon the hereinbefore recited in- 
denture : 

Now THIS Indentube WITNESSETH that in considera- 
tion of the sum of £2000 paid to X. by B. for the pur- 
chase of the fee simple of the hereditaments hereinafter 
mentioned, the receipt of which sum X. hereby acknow- 

legeSy X. AS THE PEBSONAL BEPBESENTATIYE of N. 

deceased, hereby in exercise of the power of sale conferred 
by the Conveyancing and Law of Property Act, 1881, 
conyeys and releases unto B. All that &c. 

To HOLD unto and to the use of B. in fee simple dis- 
charged from all money secured by and all claims under 
the recited indenture. 

In witness &c. 

The mortgage estate devolyes upon the executor of tiie hat aumving 
mortgagee under G. A. s. 30, with the light to exerdse the power of 
sale, which is by a. 19 made incident to the estate of mortgagees under 
a deed executed after 1881. 

General words and the all estate clause are supplied by C. A., 
ss. 6, 63. 

Covenant F of s. 7 (1) is implied by the executor. 

The conveyance must be made in professed exercise of the power of 
sale conferred by the 0. A. in order to give to the purchaser the protec- 
tion of s. 21 (2) against irregularities in the sale. 



XIIa. Cohveyancb of Fbeeholds under a tbust poe sale. 



Fbbbholos. 

unnER Tbust 

TOR Sale. 

Parties. 



Redtali. 
Settlement. 



This Indentube made &c. between K. N. of Ac, and 
R. L. of &c. [truBiees for sale] of the first part, R. W. of 
&a [person requesting the sale] of the second part, and 
X. Y. of &c. [pwrchcaer] of the third part 

Whereas by an Indenture dated &c. and made between 
the said B. W. of the first part, E. A. of the second part, 
and the said B. N. and R L. of the third part (being a 
conveyance made in consideration of the marriage then 
intended and since solemnized between the said B. W 
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and H. A.), the pieces of land and hereditaments herein- Purchase 
after mentioned were [with other hereditaments] conveyed x tTIl 

To the nse of the said B. N. and B. L. in fee simple idFter • 

the solemnization of the said marriage Upon trust to sell 
the same at the request in writing of the said B. W., And 
to stand possessed of the net proceeds of such sale, and 
also of the rents and profits of the premises until sale. 
Upon the trusts and subject to the powers and provisions 
declared concerning the same by an Indenture therein 
referred to bearing even date therewith. 

And whereas the said B. N. and B. L. as such trustees Afreement foi 
as aforesaid, have at the request of the said B.W. testified ^^ 
by his execution of these presents, agreed to sell to the 
said X. T. the said pieces of land and hereditaments 
hereinafter mentioned and the fee simple thereof in 
possession free from incumbrances, at the price of £ • 

Now THIS InDBNTUBE WITNESSETH that in pursuance Testatum. 

of the said agreement and in consideration of the sum of Conyeyance. 

£ upon the execution of these presents paid to the 

said B. N. and B. L. as such trustees as aforesaid, by 

the said X. Y., the receipt whereof the said B. N. and 

B. L. hereby acknowledge, the said B. N. and B. L. at 

the request of the said B. W., testified as aforesaid, and 

AS TRUSTEES hereby convey unto the said X. T. 

All those pieces of land situated in the parish of &c. Parcels, 
in the county of , containing a. r. p., 

or thereabouts, a particular whereof is contained in the 
first schedule hereto, and which are intended to be 
delineated on the plan indorsed on these presents and 
therein coloured 

To HOLD UNTO AND To THE USE of the Said X Y. in Hftbendum. 

fee simple. 

[Add CLclcnowledgment ly the trustees as to production 
of the settlement^ and {if all the settled lands are not sold) 
also of the recited conveyance and other documents, Form 
No. 3.] 

In. witness &c. 
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PuRCHABB The First Schedule above reperred to. 

Deeds* r x> 7 t 

XIIa. [Parceh.] 

The Second Schedule above reperred to. 

[Deeds,'] 

General words and the all estate clause are supplied by G. A. ss. 6, 63, 
and Covenant F of s. 7 is implied by the trustees. 

If there is no order under the Settled Land Act, 1884, s. 7, enabling 
the tenant for life of the proceeds of sale to sell, the trustees remain by 
virtue of s. 6 (1) of that Act the proper persons to sell. 



XIII. Conveyance op Leaseholds. {Witnessing part,) 

lEiisEHOLDs. [For recitals and ultimate devolution ofleasej see Preced. 
c. A. i. 7 (1), Nos. XIV. and XVI. post.] 

A. and B. Jf q^ ^^IS INDENTURE WITNESSETH that in pUISUance 

of the said agreement, and in consideration of &c.y the 
said A. B. as benepicial owner hereby conveys nnto 
CD. 

All the said premises demised by the hereinbefore 
recited lease [which premises are now known as {add if 
necessary a modem description)] 

To HOLD to C. D. during the residue of the term 
granted by the said lease at the rent and subject to the 
lessee's covenants and the conditions by and in the said 
lease reserved and contained and henceforth to be paid 
and observed [add covenant hy pwehaser to pay rent, dte., 
Form No. 2]. In witness &c. 

This form implies the covenants by the vendor, C. A. s. 7 (1), A. 

and B. General words are supplied by s. 6. 

Why executors. The words " executors, administrators, and assigns," usually added 

administrators, ^ assignments of leaseholds are superfluous; the executors or ad- 

omittedf ministrators take the personal estate of the assignee at Common Law, 

and the word ** assigns ^ is not a word of limitation : Williams, R. P. 145, 

12th ed. ; Osborne v. BowleU, 13 Oh. D. 777, per M.R. 

The word '* absolutely '* may be used in an absolute assignment of 
personalty, and where the assignment is for a limited interoat^ as in 
leaseholds, the habendum may express that interest. 
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Conveyance of Freeholds and Leaseholds to the Purchase 
Uses and upon the Trusts op a Will, a Mobt- ^jy 
GAGEE Concurring. * 

Freeholds 

This Indenture made the day of 188 , ^^. Lease- 

between C. S. of &c. [martffagee]^ of the first part, A. H. 

of &c. [f;eiidor], of the second part, H. D. of &c. {tenant ^*'**®*- 
for Ufe\ of the third part, and E. L. of &c., and L. P. 
of &c., of the fourth part : 

Whereas A. H. is seised in fee simple free from in- Recitak.^ 
cumbrances of the freehold hereditaments hereinafter Seisin of the 
mentioned and conveyed by the first witnessing part of a.*h.^ ^ 
these presents : 

And whereas by an indenture dated the 1st day of Demise of 
June, 1651, and made between J. W, of the one part, and '^ ® •"* ® 
J. E. of the other part, the said J. W. demised All that 
&c., unto the said J. E. for the term of one thousand 
years without impeachment of waste under the yearly 
rent of a peppercorn: 

And whereas, after divers mesne assignments and acts Devoiation of 
in the law, ultimately under an indenture dated &c., the ^**^*^®^*^- 
premises so demised became vested in J. H., deceased, for 
the residue of the said term of one thousand years : 

And whereas by an indenture of mortgage dated &c.. Mortgage 
and made between the said J. H. of the one part, and the ^^•"**^' 
«aid C. S. of the other part, the said J. H. assigned the 
said demised premises unto the said C. S. for the residue 

of the said term of one thousand years by way of mortgage ' 

for securing the sum of £ and interest thereon : 

And whereas the said J. H. died on &c., having by his Will and death 
will, dated &c., appointed his son the said A. H. his *^^'"^^«^«°'^- 
executor, and bequeathed to him the said demised pre- 
mises and he proved the said will on &c., in the Wiiiofthe 

T» • • 1 Tfc i_ X -o 'J. testator to the 

Principal Probate Registry : usea whereof 

And whereas E. G. D., late of &c., deceased, duly made **'® ^^^i^y- 

, ance is to be 

his will dated &c., and thereby devised all his real made, and i 

estate in the counties of &c.. To the use of his eldest Hlailteiuuit 
son the said H. D. during his life, without impeachment for life. 

T 2 
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of waste, with remainders to his issue male and to other 
sons and their issue male ; and the said will contained, 
divers powers and provisions, including a power to C. J. S. 
and E. B. W. (the trustees therein named) during the life 
of each of the testator's sons thereby made tenants for life, 
who for the time being should be entitled to the possession 
or receipt of the rents and profits of the said heredita- 
ments thereby devised (with his consent in writing), to 
sell or exchange in manner therein mentioned, the 
hereditaments subject to the limitations of the said 
will ; And the said testator declared that the said C. J. S. 
and E. B. W. should receive the money arising by any 
such sale and invest the same in the purchase of here- 
ditaments in England or Wales for an estate of inherit- 
ance in fee simple, or of lands of a leasehold or copyhold 
or customary tenure convenient to be held therewith oc 
with any hereditaments for the time being subject to the 
subsisting uses of that his will, so that during the life 
of any person thereby made tenant for life who should 
for the time being be entitled as aforesaid, every such 
purchase should be made with his consent in writing, And 
should cause the hereditaments so purchased to be settled 
and assured to the uses, upon the trusts, and subject 
to the powers and provisions in the said will declared 
concerning the hereditaments thereinbefore devised in 
strict settlement, or as near thereto as the deaths of 
parties and other intervening circumstances would admit 
of, but not so as to increase or multiply charges, and so 
that if any of the lands purchased or taken in exchange 
should be held by a lease for years the same should not 
vest absolutely in any person thereby made tenant in 
tail male by purchase who should not attain the age of 
twenty-one years, but on his death under that age should 
devolve in the same manner as if they had been freeholds 
of inheritaQce and had been settled accordingly; And 
the said will contained a power to appoint new trustees : 
And whereas the said E. G. D. made a first and second 
codicil dated respectively &c., to his said will not affecting 
his said will so far as hereinbefore recited, and also madQ 
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h third codicil dated &c. to his said will, and thereby in Purchase 
effect substituted the said E. L. as a trustee of his said xiV^ 

will in the place of the said E. B. W., and devised and * 

gave to the said C. J. S. and E. L. the same estates and 
powers as were by the said will deyised and giyen to the 
said C. J. S. and E. B. W. : 

And whereas the said testator died on &c.y without Death of last- 
having ilevoked the said will and codicils, which were SsSJ^r and 
duly proved in the Principal Probate Eegistry on &c. probate of his 
; And whereas by an indenture dated &c., and made ^ p^intmcnt 
between the said EL D. of the first part, the said C. J. S. of L. p. as 
of the second part, the said E. L. of the third part, and J^^;;f * *»^ ^'^'^ 
the said L. P. of the fourth part, the said L. P. was under 
the aforesaid power in the said will duly appointed a 
trustee of the said will and codicils in the place of the 
said 0. J. S. : 

And whereas the said E. L. and L. P. as such trustees Agreement to 
as aforesaid, and with the consent of the said H. D., have ^^^ *^ 
agreed with the said A. H. for the purchase of the free- 
hold hereditaments hereinafter mentioned and also of 
the said leasehold premises comprised in the said term of 
one thousand years, for all the residue of that term free, 
as to all the said premises, from incumbrances at the 
price of £ : 

And whereas the principal sum of £ and no more ^mT*|**^ ^**** 

is now owing to the said C. S. on the security of the 
hereinbefore recited mortgage, all interest thereon having 
been paid, as he hereby acknowledges, and he has agreed 
on receiving the sum so due to him to join in these 
presents as hereinafter appearing : 

Now Tras Indentubb witnesseth that in pursuance F»"t testatum, 
of the said agreement and in consideration of £ the frecToMsl 

paid to the said A. H. and of the further sum of £ 
paid to the said G. S., as hereinafter mentioned, by the 
direction of the said A. H., and making together the 
total purchase-money of £ paid to or at the req^uest 

of the said A. fl. by the said E. L. and L. P. out of money 
in their hands as such trustees as aforesaid (the payment 
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and receipt as aforesaid of which sum of £ the said 

A. H. hereby acknowledges), the said A. H. as bene- 
ficial OWNER hereby conveys nnto the said E. L. 
and L. P. 

All that &c., containing statute measure or there- 

abouts, now in the occupation of M. as tenant thereof, 
which said premises are intended to be more particularly 
described in the first schedule hereto and to be delineated 
in the plan drawn in the margin of these presents, and to 
be therein coloured , and all other (if any) the lands 
and hereditaments comprised in the said schedule, 

To HOLD unto the said E. L. and L. P. in fee simple. 
To the uses, upon the trusts, and subject to the powers 
and provisions by the said will and codicils of the said 
E. G. D. declared and now subsisting concerning the 
hereditaments in England and Wales devised by the said 
will and the third codicil thereto as aforesaid. 

And this Indenture also witnesseth that in further 
pursuance of the said agreement and in consideration of 
the sum of £ upon the execution of these presents 

by the direction of the said A. H. paid to the said C. S., 
the receipt of which sum of £ the said C. S. hereby 

acknowledges. The said C. S. as mortgagee, by the 
direction of the said A. H., hereby conveys and releases, 
and the said A. H. as beneficial owner hereby conveys 
and confirms Unto the said E. L. and L. P. 

All the said premises comprised in and demised by the 
said indenture of the Ist day of June, 1651, a particular 
whereof is intended to be contained in the second schedule 
hereto. 

To hold unto the said E. L. and L. P. for the residue 
of the said term of one thousand years granted by that 
indenture, and discharged from all principal money and 
interest secured to the said C. S. as aforesaid, Upon the 
trusts and subject to the powers and provisions by the 
said will and codicils of the said E. G. D. declared or 
directed to be declared, and now subsisting, concerning 
leasehold hereditaments purchased with money arising 
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by the sale of any of the hereditaments in Engrland and Purchabb 

' Deeds. 

Wales by the said will and third codicil devised as XIV. 
aforesaid. 

[Add, if required, an Acknowledgment by A. H. of right 
to produetum of documents in the Third Schedule, and to 
delivery of copies thereof, attd Undertalcing for safe custody. 
Form No. 3.] 

In witness &c. 



The First Schedule above referred to. 
[Description of freeholds.] 

The Second Schedule above referred to. 
[Description of leaseholds.] 
[Add if required for documents, The Third Schedule 

ABOVE referred TO.] 

This Precedent implies covenant F by the mortgagee, and covenants 
A and B by the vendor, C. A. s. 7 (1), and see notes to Precedents XIa. 
and XIII. 



See a further Precedent of Purchase Deed, No. 
XXXII., post. 
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SECT. n. 
MORTGAGES AND FURTHER CHARGES. 

For a Precedent of a Mortgage in Feb, without 
special provisions, see C. A., Schedule 4, Form I. 

For a Precedent of a Mortgage in Fee to secure a 
consolidated debt, see Preced. XXYI. post. 



XV. 

Freeholds. 



PartiM. 



First 
testatum. 
Covenant for 
payment. 



Second 
testatum. 
Conyeyanoe 
of freeholds. 



Habendum. 



Mortgage in Fee, with provisions for reduction of rate 
of interest; continuance of loan; restricting mort- 
gagor's power of leasing; and authorizing consoli- 
dation. 

This Indenture made the &c., between A., of &c., 
[mortffogor] of the one part, and B. of &c., and C. of &c., 
[mortgagees] of the other part : 

WITNESSETH that in consideration of £5000 paid to A. 
by B. and C. out of money belonging to them on a joint 
account, of which sum A. hereby acknowledges the receipt, 
A. hereby covenants [here insert covenant to pay principal 
and interest, Forms No. 4 amd 4i] : 

And this Indenture also witnesseth that for the 
consideration aforesaid A as beneficial owner hereby 
conveys unto B. and C. 

All that &c. situated &c. and particularbed in the 
schedule hereto 

To HOLD imto and to the use of B. and C. in fee simple 
Subject to the proviso for redemption following — 

[Proviso for redemption, Form No. 6 ; 

Covenant for insurance against fire, if required. Form 
No.9; 

Provision for reduction of interest. Form No. 10 or 11 ; 

For continuing the loan. Form No. 12 ; 
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AtUJiorizing consolidation of mortgages^ Form No. 13 ; 
And for restricting mortgagor's power of leasing without 
the consent of mortgagee^ Form No. 15]. 
In witness &c. 



MORTQAaBS. 

XV. 



The Schedule aboyb befebred to. 

[Description.'] 

General words and the all estates clause are not required : see G. A., 
SB. 6, 63 ; nor are powers to sell, to appoint a receiver, to lease and to 
give receipts, nor joint account clause: see C. A. ss. 18-22, 24, 61, 
and summary of mortgagee's powers, p. 57, ante. Covenant (G.) of 
C. A. 8. 7 is implied. 



MOBTGAGE OF LEASEHOLDS. 



Tms Ikdentube made the 



day of 



18 



XVL 

Ieaseholds. 



between T. G. of &c. [mortgagor'] of the one part and Parties. 
J. P. D. of &c. and W. W. of &c. [mortgagees] of the 
other p€irt : 

Whereas by an indenture of lease dated &o., and Recitals.— 
made between M. of the one part and X, Y. of the other ^^^^ 
part, All that piece of ground situated &c. with the mes- 
suage and other buildings thereon known as &c* were 
demised unto the said X. Y. for the term of ninety-nine 
years from the day of &c. at the yearly rent after 

the first two years of the said term of £ , payable 

half-yearly on the days therein mentioned and subject 
to the covenants and conditions therein contained and on 
the lessee's part to be performed and observed : 

And whereas after divers mesne assignments and acts AMignmenti,' 
in the law, ultimately under an indenture dated &c., and 
made between &c., the said premises became and are now 
vested in the said T. G. for the residue of the term 
granted by the said lease : 

And whereas the said J. P. D. and W. W. have agreed Agreement for 
to advance, out of money belonging to them on a joint »d^»nc«. 
account^ to the said T. G. the sum of £ upon 
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Parcels* 



Habendum. 



Now THIS Indenture witnesseth that in pursuance 
of the said agreement and in consideration of the sum of 
£ paid to the said T. G. by the said J. P. D. and 

W. W. (the receipt of which sum of £ the said 

T. G. hereby acknowledges) the said T. G. hereby coTe- 
nants [here insert covenant to pay principal and interest. 
Forms No. 4 and 46.] 

And this Indenture also witnesseth that for the 
consideration aforesaid the said T. G. as beneficial 
OWNER hereby demises unto the said J. P. D. and 
W.W. 

All the premises comprised in and demised by the 
recited lease ; 

To HOLD to the said J. P. D. and W. W. for the residue 
of the term granted by the said lease, except the last 
three days thereof, but Subject to the proviso for redemp- 
tion hereinafter contained. 

[Declaration of trust of the principal term, Form 
No. 5 ;] 

Third AnD THIS INDENTURE ALSO WITNESSETH that for the 

Appointment of Consideration aforesaid the said T. G. hereby irrevocably 
T^^rtg&geet nominates [Continue power of attomej/, Form No. 5a ; 
assign original Proviso for redemption, Form No^ 6, evbstituting And 

term. j^ ^^^^ j^ ^ ^^^ 

Covenant to insure, Form No. 9.] 
In witness, &c. 

See Special Condition 27, p. 206, applicable to a sale under a mort- 
gage framed after this precedent. 

Covenants (C) and (D) of 0. A. s. 7, are implied. Greneral words 
are supplied by s. 6. 

Powers to sell and to give receipts and joint account clause are not 
required, see C. A. ss. 19-22, 61, and summary of mortgagee's powers, 
p. 67, and see last Freced. for any special provisions required. 
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MOBTGAGE OF CoPYHOLDS. XVII. 

C!OPTHOLDS. 

Tffls Indenture made &c., between A. of &c. [mort- p 
gagor] of the one part, and B. of &c. and C. of &c. 
[mortgagees] of the other part 

• WITNESSETH that in consideration of £ paid to Fiwt 

A. by B. and C. out of moneys belonging to them on a 
joint account, the receipt whereof A. hereby acknow- covenant to 
ledges, A. hereby covenauts [here insert covenant to pay i«r- * 
principal and interest, Forms No, 4 and 46]. 

And this Indenture also witnesseth that for the Second 

■ i .. « • J A "L 1 teitatum. 

consideration aforesaid A. as beneficial owner hereby coyenant 
coyenants with B. and C. that A. and all other necessary ^ 8a"«nder 
parties will forthwith, at the cost of A., surrender into 
the hands of the lord or lady of the manor of in 

the county of according to the custom of the said 

manor 

All that &c. situated &a to which hereditaments the 
said A. was admitted tenant at a court held of the said 
manor on the &c* 

To THE USE of B. and C. and their heirs according 
to the custom of the said manor at and under the accus- 
tomed rents, suits, and serrices,. Subject nevertheless 
[continue Form No. 7, for m>ahing void the sv/rrendeTy 
followed hy the charge and declaration of trust by A. imtU 
surrender]. 

In witness &c. 



The Schedule above referred to. 

[Bescription.] 

See note to mortgage of freeholds, Precedent XV., and see that Pre- 
cedent for any special provisions required. 

The word " heirs " is still necessary in a surrender of copyholds, see 
third note to C. A. s. 51. 
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XVIIL 

Freeholds, 

LEiUSEHOLDSy 

AND GOPT- 

HOLDS. 



Recitals. 
Seisin of free- 
holds and 
copyholds. 



Leased 



Agreement for 
loan. 



First 
testatum. 
Coyenant for 
payment. 

Second 
testatum. 
Conveyance of 
freeholds. 



Schedule of 
leases. 



Mortgage op Freeholds, Leaseholds, and Copy- 
holds. 

This Ikdenture made the &c., between A« of &c. 
[mortgagor] of the one part, and B. of &c» and C. of &c. 
[mortgagees] of the other part. 

Whereas A. is seised in fee simple of the freehold 
hereditaments hereinafter conveyed, and is seised for an 
estate of inheritance according to the custom of the 
manor of in the county of of the copyhold 

hereditaments hereinafter covenanted to be surrendered, 
and as to all the said premises free from incumbrances : 

And whereas by an indenture of lease dated &c. and 
made between X. of the one part and the said A. of the 
other part All that piece of land situated &c* and the 
messuages thereon were demised to the said A. for the 
term of years from the day of &c. at the 

rent and subject to the covenants and conditions therein 
contained and on the lessee's part to be performed and 
observed (a) : 

And whereas B. and C. have agreed to advance to A. 
the sum of £ out of money belonging to them on a 

joint account upon having the repayment thereof with 
interest as hereinafter mentioned secured in manner 
hereinafter appearing : 

Now this Indenture witnesseth that in pursuance of 
the said agreement and in [corUirme as in the first ttntness- 
ing part of Precedent XV. (Mortgage of Freeholds).] 

And this Indenture also vhtnesseth that [conttnw 
as in the second witnessing part of the same precedent down 
to B. and* C. in fee simple] subject to the proviso for 
redemption hereinafter contained. 

(a) Where there are numerous leases a short recital of the mort- 
gagor's title may be made by reference to a schedule, the first column 
of which, should contain short descriptions of the property ; the second 
column the dates and parties to the leases ; the third and fourth 
columns the terms created and the rents reserved, and the fifth column 
the last assignments to the mortgagor. 
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Ajjd this Indenture also witnesseth that [eontinue ^^^i*- 

and adapt the second iMnemng part of Precedent XVL * 

(Mortgage of Leaseholds), with the mortgagor's declaration Second 

/» , t ^ ii • • 1 ^ 1 testatum. 

of trust of the prtnetpal term.] Demise of 

And this Indenture also witnesseth that [continue iea»«hoid. 
and adapt Power of Attorney as in the last mentioned testatam. 
Precedent, if required. 1 Power of 

J.— .Ml, -ri -AT r* 1.0 Ai attorney for 

iFrovtso for redemption, Form No. o, substituting And asaigning 
for (That is to say), And saying conve)'ed and demised J^^"^*^ 
respectively, instead of conveyed, And re-reconveyed and proviso for 
surrendered respectively instead of reconveyed.] redemption. 

And this Indenture also witnesseth that [continue Fourth 
as in second witnessing part of Mortgage of Copyholds, covenant to 
Precedent XVII., with proviso for redemption of copyholds, """tl**}^ 
followed hy the charge and declaration of trust by A. vm,til 
surrender. Form No. 7 ; covenant to insure, Form No. 9.] 

In witness, &c. 

[Add Schedules of parcels.^ 

See notes to Mortgages of Freeholds and Leaseholds, Precedents XV. 
and XYI., and see Precedent XY. for any special provisions required. 



Pai*ties. 



Mortgage of a Life Interest and Policies. XIX. 

_— _ Live Intrrest 

This Indenture made the day of between aud PoLioiEa. 

•W. H. of &c. [mortgagor'], of the one part, and A. of &c., 
B. of &c., C. of &c., and D. of &c., the estate trustees of 
the Z. Life Assurance Society, a memorial of whose 
names has been duly inrolled in the Central Office of the 
Supreme Court of Judicature pursucuit to the Z. Assur- 
ance Society's Act, 18 (a), and which four persons are 
hereinafter called the estate trustees, and which four per- 
sons or other the estate trustees or trustee for the time 
being of the said society are hereinafter called the estate 
trustees or trustee [m>ortgagees], of the other part : 



(a) See Guardian Assurance Company's Act, 1850, Legal and 
General Act, 1878, &c. 
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MORTQAOEB. 

XIX. 

Recital that 
mortgagor is 
tenant for life 
of the C. 
estate. 



And of the 
inyeatmenta of 
settled monej) 



And entitled 
to policies on 
his life. 



Agreement for 
loan. 



Whereas under the will dated Ac, and proved in the 
Principal Probate Begistry on &c.y of the late W. &.> 
the father of the said W. H., party hereto, who died on 
&c., and of which will G. and J. are the present surriying 
trustees, and under an indenture dated &c., and made 
between &c., being a conveyance to the uses of the said 
will, the messuages, lands, and hereditaments, forming 
the C, estate in the county of G., hereinafter mentioned 
and demised, stand limited subject to the incumbrances 
mentioned in the second schedule hereto, to the use of 
the said W. H., party hereto (hereinafter called simply 
W. H.), during his life without impeachment of waste, 
with remainders over : 

And whereas under an indenture of settlement dated 
&c., and made between &c., the said W. H. is now entitled 
to receive during his life the annual income of the invest- 
ments now held on the trusts of the said settlement, or of 
the varied investments for the time being representing 
the investments so now held, which investments so now 
held are standing in the joint names of M. and N. as the 
present trustees of the said settlement, and are described 
in the third schedule hereto : 

And whereas the said W. H. is entitled to the two 
policies of assurance effected in his own name and on his 
own life hereinafter mentioned and assigned (a) : 

And whereas the estate trustees have agreed to advance 
to the said W. H. the sum of £ upon having the 

payment thereof with interest as hereinafter mentioned 
secured as hereinafter appearing : 

(a) If the policies are numerous this recital may run thus — 

And whereas the said W. H. is entitled to the [six] 
several policies of assurance effected in his own name and 
on his own life, the particulars whereof are contained in 
the 4th schedule hereto. 

In the witnessing part assigning the policies the description will be — 

All those [six] policies of assurance on the life of the 
said W. H. mentioned in the 4th schedule hereto, and all 
money to become payable thereunder. 
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M0RTGAO£8. 

XIX. 



Now THIS Indenture witnbssbth that in pursuance 
of the said agreement, and in consideration of the sum of 
£ paid to the said W. H. by the estate trustees out First 

of money belonging to them as such trustees (the receipt *^***°™- 
of which sum of £ the said W. H. hereby acknow- payment. 

ledges), the said W. H. hereby covenants with the estate 
trustees that he wiU on the day of next pay 

ito the estate trustees or trustee [adapt Farms No, 4 
and 45, for payment to " the estate trustees or trustee " of 
pHneipal amd irUeresi]. 

And this Indbntfbe also witnesseth that in further Second 
pursuance of the said agreement and for the consideration ******"™" 
aforesaid, the said W. H. as benepioial owner hereby iife™ state. 
grants and demises unto the estate trustees 

All that mansion-house called C, with the lands thereto 
belonging, and all the manors, messuages, lands, tithes, 
rents, and hereditaments, in the parishes of N. and B. in 
the county of G., containing together acres or 

thereabouts, the particulars whereof are contained in the 



The form of the schedule will be — 



FouBTH Schedule above befebbed to. 



1 


8 

DateofPoliqy» 


8 

Office In which 
effected. 


4 

Nnmber 

of 
Policy. 




Smn 
Aasured 
exclualye 
of Boniu. 


6 

Annual 
Premium. 


1 

2 


lOth May, 1870 
Ist June, 1871 


Z. Society. 
Y. Company 


1001 
10,400 
&C. 


4000 

5000 

&c. 


£ 9. d. 

80 

104 2 6 



If it is necessary in the body of the draft to refer to any particular 
policy as being subject to a charge or otherwise^ it may be referred 
toas— 

The policy N"** 1 in the first column of the fourth 
schedule hereta 
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MoBTOAOEs Ist schedule hereto, And all other (if any) the lands and 
XIX. hereditaments now subject to the limitations of the will 
of the said W. H., deceased ; 
Habendum. To HOLD unto the estate trustees for the term of ninety- 

nine years from the date of these presents if the said W. H. 
should so long live without impeachment of waste, Sub- 
ject to the several incumbrances mentioned in the 2nd 
schedule hereto, and Subject also to the proviso for re- 
demption hereinafter contained. 

Third Aot THIS InDENTUBE ALSO WITNESSETH that for tKe 

consideration aforesaid the said W. H. as beneficial 
life interest in OWNER hereby assigus uuto the estate trustees 
inveitments, jij^gi. ^jj ^^ annual income to arise during the life of 

i the said W. H. from the investments mentioned in the 

8rd schedule hereto, or from the varied investments for 

the time being representing the same, and all other (if 

I any) the annual income to which he is now or may become 

entitled under the said settlement ; 
and of policies. Secondly, All those two policies of assurance on the 
life of the said W. H., the first for the sum of £ 
effected with the Z. Life Assurance Society dated &c., 
numbered &c., and at the annual premium of £ , 

emd the second for the sum of £ effected with the 

X. Life Office dated &c., numbered &c., and at the annual 
premium of £ , and the said sums of £ and 

£ assured by and all other money to become pay- 

able under the said policies, and the full benefit of the 
said policies, 
Habendom. To HAVE AND BEGEIVE the Same unto the estate trus- 

tees subject to the proviso for redemption hereinafter 
contained, 

[ProvMO for redemftion on payment ^^ to the estaie trustees 
or trustee " ofprincipcd and interesty Form No, 6 ; 

Covena/nt to keep v/p life polideSy Form No, 8 ; 

Provision for reduction of interest. Form JVo. 10 ; 

Agreement that money shall remmn for a time certain, 
Form No. 12.] 

In witness &c. 
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The First Schedule above befebred to. mobtoaoeb. 

XIX. 

[Deseription of hereditaments of which mortgagor is tenant 

for life.] 

The Second Schedule above befebbed to. 
llnetmbrances : see Preeed. XXVLy 2nd schedule.'] 

The Thibd Schedule above befebbed to. 
[In/vestments to which mortgagor is entitled for life.] 

Trust for application of policy money and other money and power 
to give receipts are not required, see G. A. s. 22, nor power of sale, see 
C. A. S8. 19-21. 

Notice of this mortgage should be given to the assurance offices, and 
to the settiement trustees. Notice to the solicitors of the trustees is Notice to 
not sufficient : Saffron WcUdon, <fcc.. Society v. Bayner, 14 Ch. D. 406. "olidton. 

The Policies of Assurance Act, 1867 (30 & 31 Vict c. 144), gives to Bight of 
the assignee of a policy of life assurance right to sue upon it in his own *"»?«*«• to sae 
name (s. 1), provided that a written notice of the date and purport of Sfe^urwioe 
the assignment shall have been given to the company liable imder the 
policy at their principal place of bxisiness (s. 2). 

By the Judicature Act of 1873 (36 & 37 Vict. c. 66), s. 25 (6), an As to debu 
absolute assignment by writing (not purporting to be by way of charge ^^^, <^1^<*«« '»* 
only) of any debt or other legal chose in action of which express notice |jiy^ 
in writing shall have been given to the debtor, trustee, or other person, 
from whom the assignor would have been entitled to receive or claim 
such debt or chose in action, is deemed effectual at law (subject to all 
equities which would have been entitled to priority over the right of 
the assignee if that Act had not passed), to pass and tiunsfer the legal 
right to such debt or chose in action from the date of such notice, and 
all legal and other remedies for the same, and the power to give a good 
discharge for the same, without the concurrence of the assignor. 

The last-mentioned section does not apply to an assignment, by way Sab-mortgag«. 
of sub-mortgage, of a mortgage debt and securities: Natumal Pro^ 
vindal B. of E. v. Harle, 6 Q. B. D. 626. See, however, this case 
commented on in Burliruon v. HaU, 12 Q. B. D. 347. 

Where the debt or other chose in action is equitable, no power to sue 
is necessary. 

The C. A. s. 27 enables the statutory transferee of the debt ajQ4 Mortgage debt 
interest secured by a statutory mortgage to sue and give receipts for ^ statutoxy 
them, although they are not expressly assigned. 
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PR£C£D£MTS. 



MORTOAOBB. 

XIX. 



Notice. 



Notice of all assignments or mortgages of choses in action should be 
given to the debtor or each of the debtors. In all cases it should, and 
in cases within the protection of the above-mentioned Acts it must, be 
in writing. 



For a Precedent of a Further Charge by Sxjpple- 
MENTAL Deed on Freeholds, see C. A. 4th Schedule, 
Form II. 



XX. 

Further 
Charge. 

Parties. 



Recitals. 
That deed is 
supplemental. 



That debt and 
interest due. 



Another insur- 
ance. 



Agreement for 

further 

advaace. 



First 
testatum. 

Covenant for 
payment. 



Further Charge by Supplemental Deed on Life Inte- 
rest and Policy comprised in last Precedent XIX., 
and assignment of further policy as security. 

Tms Indenture made the day of between 

W. H. of &c. [mortgagor] of the one part, and A. of &c., 
B. of &c., C. of &c., and D. of &c., the estate trustees &c., 
[the same description as in the last preeedenf] [m^ortgageesl 
of the other part : 

Whereas these presents are supplemental to an inden- 
ture of mortgage for securing £ and interest dated 
&c.,.and made between the same parties as these presents, 
and hereinafter called the principal indenture : 

And whereas the said sum of £ secured by the 

principal indenture with the current half-year's interest 
thereon is still due : 

And whereas the said W. H. has effected the further 
policy of assurance on his life hereinafter mentioned and 
assigned : 

And whereas the estate trustees have agreed to ad- 
vance out of money belonging to them as such trustees 
to the said W. H. the further sum of £ upon 

having the repayment thereof with interest as herein- 
after mentioned secured, and also upon having the said 
sum of £ and the interest thereon due under the 

principal indenture further secured, as hereinafter ap- 
pearing: 

Now THIS Indenture witnesseth that in pursuance 
of the said agreement and in consideration of the sum 
of £ to the said W. H. paid by the estate trustees 
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out of money belonging to them as such trustees, the Furtheb 
receipt oi wMch sum of £ the said W. H. hereby ^Qj; 

acknowledges, the said W. H. hereby covenants with the 

estate trustees [covenant to pay the further sum on next 
half -yearly day and interest half -yearly, adapthig the eove^ 
nant for payment in last Precedent] Akd fubtheb that And further 
the hereditaments, annual income, policies, and moneys, ^ ^^^^ 
demised and assigned respectiyely by the principal in- 
denture shall stand charged with and shall not be 
redeemed except upon payment of the said sum of £ 
and the interest thereon hereinbefore coyenanted to be 
paid, as well as the said sum of £ and the interest 

thereon secured by the principal indenture. 

And this Indentusb also witnessbth that for the Second 
consideration aforesaid the said W. H. as beneficial ^^***"- 
OWNEB hereby assigns unto the estate trustees new policy. 

All that policy for the sum of £ effected in the 

name and on the life of the said W. H. with the W. Life 
Assurance Company dated &c., numbered , and at 

the annual premium of £ , and the said sum of 

£ and all other money to become payable there- 

under, and the full benefit thereof : 

To HAVE AND BEGEIVE the SamO unto the estate Habendum. 

trustees Subject to the like right of redemption by the 
said W. H. as immediately after the execution of these 
presents and under the principal indenture. And these 
presents will be subsisting with respect to the said here- 
ditaments, annual income, policies, and moneys demised 
and assigned respectiyely by the principal indenture. 

And the said W. H. hereby goyenants with the estate Corenants in 
trustees that all the covenants and provisions contained t "rppwl ^^^ 
in the principal indenture shall apply 4ind have effect 
with respect to the policy hereby assigned, and also for 
securing the payment of the principal money and interest 
hereby covenanted to be paid in the same manner as if 
the whole principal money secured by the principal in- 
denture and these presents, making together the sum of 
£ and the interest thereon, had been originally 

secured by the principal indenture, and as if the said 

u 2 
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Further policy hereby assigned had been thereby assigned for 
?r v^* securing the payment of the said aggregate sum of 
£ and the interest thereon, and as if the said aggre- 
gate sum and all the said policies had been actually 
mentioned and included in the covenants and provisions 
contained in the principal indenture. 
Provisions for And IT IS HEREBY AGREED that the provision for reduc- 
interest and tiou of the rate of interest from £ per cent, to £ 
term of loon to p^j. ^ent. Contained in the principal indenture, and also the 

provision contained therein restricting the right of calling 
in or paying off the principal money shall apply to and 
include the principal money and interest hereby secured 
in like manner as if the said aggregate principcd sum of 
£ had been originaUy secured by the principal 

indenture, and the covenants and provisions of that in- 
denture had applied to the policy hereby assigned in the 
manner in which the same are so applied by the covenant 
of the said W. H. hereinbefore contained. 
In witness &c. 



For AN AGREEMENT in a mortgage varying powers of 
leasing in C. A. see Precedent XXYII., and for AN agree- 
ment applying the leasing powers of the Act to mortgages 
previously made see Precedent XXVIII. 
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8E0T. m. TRAN8FBB8 OF 

TRANSFERS OP MORTGAGES. Moot^obs. 

Transfer by Supplemental Deed op Mortgage in — 
Fee and Further Charge, adapted to C. A. sch. 4, 
Forms I. and 11., mortgagor not concurring. 

This Indenture made the day of between Parties. 

D. of &C. [transferor] of the one part, and E. of &c. 
[transferee] of the other part, supplemental to an in- 
denture of mortgage dated &c., and made between A. 
of the one part and B. and C. of the other part^ for 
securing to the said B. and C. the sum of £ and 

interest at per cent, per annum on hereditaments 

situated at &c., and supplemental also to an indenture of 
further charge dated &c., and made between the same 
parties and in the same order for securing to the said 
B. and C. the further sum of £ and interest at the 

rate aforesaid on the same hereditaments : 

Whereas the said B. died on &c. 1882, and the said C. Recitnis of the 
died on &c. 1883, having by his will dated &c., appointed niortgn"gee«, 
the said D. his executor, who proved the said will. in the **»** *^** ^• 
District Probate Begistry at on &c. : survivor. 

And whereas the said principal sums of £ and That principal 

£ are due to the said D. on the hereinbefore men- i^tert»rdue. 

tioned securities with interest thereon from the 
day of last : 

And whereas the said £. has agreed to pay to the said Agreement for 
D. the said sums of £ and £ , and also the *''*^**'*'- 

sum of £ for the interest thereon from the said 

day of last, making together the total sum 

of £ upon having such transfer as is hereinafter 

expressed of the said principal sums of £ and 

£ and interest, and the securities for the same : 

Now this Indentube witnesseth that in pursuance First 
of the said agreement and in consideration of the said A^^^Jnt of 
sum of £ [the total evm] upon the execution of debts, 

these presents paid to the said D. by the said E., the 
receipt whereof the said D. hereby acknowledges, the 
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Transfers of 
mortqaqes. 

XXI. 



Habendum. 



Second 
testatum. 

CouTeyanoe of 
hereditaments. 



said D. AS the personal representative of the said C. 
deceased hereby assigns unto the said K 

All those the said principal sums of £ and £ 
owing on the aforesaid securities, and all interest due 
and to become due thereon respectively, and the full 
benefit of and right to exercise and enforce all powers 
and securities for compelling payment of the said sums 
and interest, 

To HAVE AND RECEIVE the Same unto the said E. abso- 
lutely. 

And this Indenture also witnesseth that for the 
consideration aforesaid the said D. as such personal 
representative as aforesaid hereby conveys (a) unto 
the said E. 

All the hereditaments comprised in and conveyed by 
the said indenture of mortgage and now vested in the 
said D. subject to redemption thereunder and under the 
said indenture of further charge, 

To HOLD unto and to the use of the said E. in fee simple 
Subject to such right of redemption as is now subsisting 
therein under the said indentures of mortgage and further 
charge. In witness &c. 



XXIL 



Parties. 



Transfer by Supplemental Deed of a Mortgage in 
Fee by the executor of the survivor of deceased 
mortgagees, mortgagor concurring and receiving a 
further advance. 

This Indenture, made the &c.. Between X. of &c. 
[transferor], of the first part, A. of &c. [mortgagor], of the 
second part, and M. of &c. [tra/nsferee], of the third part, 
and supplemental to an indenture of mortgage, herein- 
after called the principal indenture, dated &c., and made 
between the said A. of the one part and B. and C. of the 
other part, for securing to the said B. and C. £5000 and 



(a) The mortgaged land is vested in the executor of the last surviving 
mortgagee under C. A. &• 30. 
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interest! advanced by them on a joint account [Preeederi Trakbfebs or 

XV., ante]. XXII. 

Whereas the said B. died on &c. 1882, and the said 0. 

died on &c. 1883, having by his will dated &c., appointed ^^t^ ^f ^jj^ 
the said X. sole executor thereof, who proved the same mortgagees. 
on the &c., in the Principal Probate Begistry : 

And whereas the said sum of £5000 is still due to the Debt stm 
said X. as such executor as aforesaid, but all interest ^^^°^' 
thereon has been paid up to the date of these presents as 
he hereby acknowledges : 

And whereas M. has agreed at the request of A. to pay j^greement for 
to X. the sum of £5000, and to advance to A. the further *^^*/ ""^ 
sum of £1000 upon having the payment of the aggregate advance, 
sum of £6000 with interest as hereinafter mentioned, 
secured in manner hereinafter appearing : 

Now THIS Indentube WITNESSETH that in pursuance Fint 
of the said as^reement and in consideration of the sum of *«»<f*«»™- ^ ^ 

^ Assignment of 

£5000 paid by M. to X. as such executor as aforesaid by original debt. 
the direction of A. (the receipt whereof X. hereby acknow- 
ledges), X. AS THE PERSONAL BEPBESENTATIYE of the said 

C. deceased, and by the direction of A., hereby assigns (a) 
unto M. the sum of £5000 secured by the principal in- 
denture, and all interest henceforth to become due thereon, 
and the benefit of all securities for the same, To hold to 
M. absolutely : 

And THIS Indenture also witnesseth that in con- Second 
sideration of the said sum of £5000 paid by the said M. ^"^^"t t^ 
in manner aforesaid, and of the further sum of £1000 pay principal 
paid to A. by M. (the receipt of which sum of £1000 and "* "^ '^ 
the payment to X. in manner aforesaid of which sum of 
£5000 A. hereby acknowledges), A, hereby covenants 
with M. [cavencmt to pay £6000 and interesty Farms No, 4 
and 4i.] 

And this Indenture also witnesseth that for the Third 
consideration aforesaid X. as such personal represen- *«■***»«• 

Conveyance. 

(a) The original debt is assigned in order to retain its priority. The 
mortgagee is bound to assign the debt and transfer the estate bj the 
direction of the mortgagor, C. A. s. 15, but subject to the right of an 
incumbrancer requiring assignment and transfer : C. A. 1882, s. 12. 
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TRAN8FEB8 OT ^'ATIYE SB aforesald^ by the direction of A. hereby oonyeys 
^XXTT^ and releases (a), And A. as beneficial owneb hereby 
* oonyeys and confirms unto M. 

All the hereditaments comprised in and conveyed by 
the principal indentmre, and now vested in X. subject 
to redemption thereunder. 

To HOLD unto and to the use of M. in fee simple, 
subject to the proviso for redemption following, [provUo 
for redemption, Form No. 6 ; 

Provision for reduction of interest on the aggregate mtm. 
Form No. 10 or 11 ; 

For eontinmng loan, Form No. 12 ; 

Authorizing eonsclidation, Form No. 13 ; 

For restricting mortgagor's power of leasing. Form 
No. 15,] 

In witness &c. 



XXIIL Tbanspbb op a Mobtgaoe (long tebm). 

Partiei. This Indentube {b) made the day of 188 

(a) See note to last Precedent. 

(b) This and the next three Precedents are part of the same tran»- 
action, and are given as an illustration of how the several charges on 
an incumbered estate may be consolidated in one mortgagee, a further 
advance being made. 

It is most convenient to take a separate transfer from each incimi- 
brancer. There is then only a short deed for each to approve instead 
of one long deed going roimd to all for approvaL 

In the transfers in this and the next Precedent it will be observed 

that full recitals of the intermediate transfers are not given. It is 

sufficient that the original mortgage is recited, and the dates, parties 

and result of the transfers given. The transferor only transfers what 

he has under them. So in the principal mortgage (Precedent XXVL, 

post) it is unnecessary to do more than give a list of the incumbrances 

in the schedide. A glance at the schedule shews at once the state of 

Convenience of the title. If all the incumbrances and their transfers are recited accord- 

patting ^ ^ jj^Q qI^ fashion, it takes time to read and ascertain what they 

in ichedale. ^^ ^^ reading some old long deed with a mass of accurate and neatly 

drawn recitals as to the incumbrances on a property like that dealt 

with by this and the three following Precedents, one is inclined to 
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between W. E. S. of &c. [transferor] of the first part, Transfers ov 
S. E. P. [mortgagor'] of the second part, and G. P. 0, X2QII. 
[transferee] of the third part : 

Whereas by an indenture dated the 8th day of Aprils Recital of 
1873, and made between &c., after recitals whereby it "^'^s*^*- 
appeared that under an indenture dated &c. 1825, a term 
of one thousand years, without impeachment of waste, in 
the hereditaments in the county of S. thereby settled 
was vested in the said B. and B. upon trusts for raising 
the sum of £8000 for B. A. S. deceased, and that the 
said sum was then payable to her children, parties of 
the first part to the indenture now in recital, and that 
the said S. E. F. was entitled to the inheritance of the 
hereditaments comprised in the said term, and had paid 
the sum of £2000 in part discharge of the said sum of 
£8000, leaving a balance of £6000 unpaid in respect 
thereof. It was witnessed that in consideration of £6000 
paid by the said W. E. S. to the parties of the first part 
to the indenture now in recital in equal shares, they 
assigned the said sum of £6000 i^maining charged on 
the said settled hereditaments and the interest to become 
due for the same unto the said W. E. S. : And it was 
also witnessed that the said B. and B. assigned all the 
hereditaments comprised in the said indenture dated 
&c. 1825 unto the said W. E. S. for the residue of the 
said term of one thousand years by way of mortgage 
for securing payment to him of the said sum of £6000 
and interest thereon at the rate of 4 per cent, per 
annum : 

And whereas the said sum of £6000 now remains owing Sum due. 
to the said W. E. S. on the aforesaid security, but all 
interest thereon has been paid as he hereby acknow- 
ledges : 

wonder that the learned conveyancer should have expended so much 
time and skill in constructing a labyrinth for the apparent purpose only 
of making other practitioners expend more time and skill in finding 
their way into it. The schedule to the principal mortgage in the text 
(Precedent ^XVI., post) is much easier to draw and to understand 
when drawn than the old-fiBshioned recitals. 
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MORT6AOK8. 

XXIIL 

Title to 
equity of 
redemption. 



Agreement for 
transfer. 



First 
testatum. 
Assignment of 
debt. 



Habendum. 



Second 
testatum. 

Assignment of 
term by the 
direction of 
benericiol 
owner. 
Parcels. 



Habendum. 



And whereas the said S. E. F. is now absolutely en- 
titled in possession to or has a general power of appoint- 
ment over the fee simple in possession of the premises 
comprised in the hereinbefore recited indentorOy sub- 
ject to the security thereby made and to seyeral other 
incumbrances. And at his request the said G. P. C. 
has agreed to pay to the said W. E. S. the sum of 
£6000 upon having such transfer as is hereinafter 
contained of the said mortgage debt of £6000 and the 
interest to become due thereon and the securities for the 
same: 

Now THIS Indentube WITNESSETH that in pursuance 
of the said agreement and in consideration of the sum of 
£6000 paid to the said W. E. S. by the said G. P. C. at 
the request of the said S. E. F. (the receipt of which 
sum of £6000 the said W. E. S. hereby acknowledges) 
the said W. E. S. as mobtoaoee hereby assigns unto 
the said G. P. C. 

All that the principal sum of £6000 now owing on the 
security aforesaid, and the interest to become due for the 
same, and the full benefit of and the right to exercise and 
enforce all powers and securities for compelling payment 
of the said sum and interest. 

To HAVE AND BEOEIYB the Same unto the said G. P. C. 
absolutely. 

And this Indentube also witnebbeth that for 
the consideration aforesaid the said W. E. S. as mobt- 
gagee, at the request (a) of the said S. E. F., hereby 
conveys and the said S. E. F. confirms unto the said 
G. P. C. 

All the hereditaments comprised in and assigned by 
the recited indenture and now vested in the said W. E. S. 
subject to redemption thereunder. 

To HOLD to the said G. P. 0. for tiie residue of the said 
term of one thousand years. Subject to the right of re- 



(a) It IB not reqmsite in this transfer to imply any covenant on the 
part of S. E. F. Hia covenant is contained in the princii)al mortgage 
Preced. XXVI. 
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demption subaisting therein under the recited indenture Transfsrs of 

on payment of the said sum of £6000 and the interest XXIIL 

thereon. 

In witness &e. 



Tbaksfer of Mobtgage (long term). XXIV. 

This Indenture made the day of 188 , Pities, 

between T. F. of &c., and J. B. of &c. [transferors] of the 
first part, S. E. F. of &c. \morigagor'] of the second part, 
and G. P. C. of &a \transferee\ of the third part : 

Whereas by an indenture dated the 5th day of April, Recital of 
1825, and made between Ac, after recitals whereby it ap- "'*' ^*^*' 
peared that under an indenture of settlement dated &c., the 
said B. S. had power to make the appointment and charge 
thereinafter contained on the hereditaments thereby 
settled, It was witnessed that in consideration of £10,000 
paid by the said W. M. for the purpose in the indenture 
now in recital mentioned, the said B. S. charged all the 
hereditaments comprised in the said settlement with the 
payment to the said W. M. of the sum of £10,000 and 
interest thereon at 4 per cent, per annum, And by the 
indenture now in recital the said B. 8. appointed all 
the hereditaments comprised in the said settlement to 
the said W. M. for the term of five hundred years, 
without impeachment of waste, by way of mortgage for 
securing payment of the said sum of £10,000 and the 
interest thereon : 

And whereas under six indentures, the first dated the intermediate 
5th day of April, 1826, and made &c., the second dated 
&c. [here follow daks and parties to six successive deeds of 
transfer]^ being successive transfers of mortgage, the said 
mortgage debt of £10,000 secured by the said indenture 
of the 5th day of April, 1825, and the residue of the said 
term of five hundred years forming the security for the 
same, became vested in the said T. F. and J. B. : 

And whereas the said sum of £10,000 now remains Sam due. 
owing as to £5000 part thereof to the said T. F., and as 
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of redemption. 



Transfers op to £6000 residue thereof to the said J. B. on the security 
XXI V^ of the aforesaid indentures of mortgage and transfra: of 

* mortgage, but all interest thereon has been paid^ as they 

hereby acknowledge : 

And whereas the said S. E. F. is now absolutely entitled 
in possession to or has a general power of appointment 
over the fee simple and inheritance of the hereditaments 
comprised in the said term of five hundred years, subject 
to the security for the said sum of £10,000 and the 
interest thereon, and several other incumbrances. [Here 
foUow agreement far tranafer and transfer of the debt and 
term in the same form as in the last Precedent y except that 
the transferors assign and convey jointly as in the next 
Precedent.^ 

In witness &c. 



XXV. 

Parties. 



Recital of 
mortgage 



' Transfeb op Mortgage in Fee. 

This Indenture made the day of 188 , 

between W. F. of &c. and B. H. of &c. [transferors] of 
the first part, S. E. F. of &c. [mirtgagor] of the second 
part, and G. P. C. of &c. [transferee'] of the third part 

Whereas by an indenture dated the 12th day of No- 
yember, 1868, and made between the said S. E. F. of the 
one part, and B. S. T. and the said W. F. of the other 
part, in consideration of the sum of £9000 paid to the said 
S. E. F. by the said K. S. T. and W. F., the manor of C. 
in the county of S. and diyers other lands and heredita- 
ments in the same county, known as the C. Estate, were 
by the said S. E. F. appointed and assured to the use of 
the said E. S. T. and W. F. in fee simple, subject to the 
several incumbrances in the indenture now in recital 
mentioned and by way of mortgage for securing payment 
to them of the sum of £9000 and interest thereon on 
the day therein mentioned and since passed, and it was 
by the indenture now in recital declared that the said 
sum of £9000 belonged to the said E. S. T. and W. F. on 
a joint account : 
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And whereas the said R S. T. died in the year tkavsfebs of 

1fi77- MORTOAaBS. 

* XXV 

And whereas by an indenture dated the 3rd day of * 

May, 1878 (indorsed on the last recited indenture), and Transfer- 
made between the said W. F. of the first part, the said 
B. H. of the second part, and the said W. E. and B. BL of 
the third part, after reciting that the said W. F. and 
B. H. were then jointly entitled in equity to the said 
sum of £9000 secured by the recited indenture, and the 
interest due and to become due thereon. It was witnessed 
that in consideration of the premises the said W. F. 
assigned the said principal sum of £9000 and the in- 
terest due and to become due thereon unto the said W. F. 
and B. H. absolutely, And the said W. F. granted all 
the hereditaments comprised in the recited indenture 
and then remaining vested in him unto the said B. H. in 
fee simple to the use of the said W. F. and B. JEL in fee 
simple, subject to the right of redemption then subsist- 
ing therein on payment of the said sum of £9000 and the 
interest thereon ; 

And whereas the said sum of £9000 now remains Sun due. 
owing to the said W. F. and B. H. on the security afore- 
said, but all interest for the same has been paid as 
they hereby acknowledge. And the said G. P. C. has Agreement for 
agreed at tiie request of the said S. E. F. to pay to the *"^^*''- 
said W. F. and B. H. the sum of £9000 upon having 
such transfer made as hereinafter .contained of the said 
mortgage debt of £9000 and interest to become due 
thereon and the securities for the same : 

Now THIS InDENTUBE WITNESSETH that in pursuance First tesUtnm. 

of the said agreement and in consideration of the sum Assignment of 
of £9000 paid to the said W. F. and B. R. by the said ^""^^ 
G. P. C. at the request of the said S. E. F. (the receipt of 
which sum of £9000 the said W. F. and B. H. hereby 
acknowledge) the said W. F. and B. H. as mobtgaoees 
hereby assign unto the said G. P. C. 

All that the principal sum of £9000 now owing on the 
security of the hereinbefore recited indentures and the 
interest henceforth to become due for the same, and the 
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XXV. 
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Conveyance of 
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Parcels. 



Habendum. 



full benefit of and the right to exercise and enforce all 
powers and securities for compelling payment of the said 
sum and interest. 

To HAVE AND RECEIVE the Same unto the said 6. P. C. 
absolutely. 

And this Indenture also witnesseth that for the 
consideration aforesaid the said W. F. and B. H. as mort- 
gagees and at the request (a) of the said S. E. F. hereby 
convey and the said S. E. F. hereby confirms unto the 
said G. P. C. 

All the said hereditaments and premises comprised 
in and conveyed by the recited indentures of &c. 1868 

and &c. 1878 and which are now vested in the said 
W. F. and B. H. subject to redemption under the same 
indenturesi 

To HOLD unto and to the use of the said G. P. C. in fee 
simple Subject to the right of redemption subsisting 
therein on payment of the said sum of £9000 and the 
interest thereon. In witness &c. 



XXVI. Mortgage in Fee to secure consolidated debt, including 

incumbrances transferred by the three last Precedents 

and further advance. 



Parties. 



Recital of title 
of mortgagor 
subject to 
incumbrances 
in second 
schedule. 



This Indenture (J) made the day of 188 , be- 
tween S. E. F. of &c. [mortgagor] of the one part, and 
G. P. C. of &c. [mortgagee] of the other part 

Whereas under an indenture dated &c. made between 
the said S. E. F. of the one part and W. S. of the other part 
and duly enrolled as a disentailing assurance, the manor, 
lands, and hereditaments hereinafter mentioned and in- 
tended to be hereby appointed and conveyed now stand 
limited subject to the several incumbrances mentioned in 
the second schedule hereto To such uses, upon such trusts, 



(a) See note (a) to Preced. XXIII. 

(h) This is the principal mortgage referred to in the notes to 
Preced. XXIII. 
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and subject to such powers and provisions as the said Transfers of 

S. E. P. shall by deed, will, or codicil appoint, and in ^^y^?nr" 

default of appointment To the use of the said S. E. F. 

during his life without impeachment of waste with re- 
mainders oyer : 

And whereas all the incumbrances representing a prin- incumbrances 

cipal sum of £65,000 with the securities for the same o^se"on5*" 

mentioned in the first iNtrt of the said second schedule ^cheduio 

* , trannferred to 

hereto, have been transferred to and are now vested in mortgagee for 
the said G. P. C. by the several indentures dated in this ^^^'^^^• 
present year mentioned in the first part of the same 
schedule, and the incimibrances mentioned in the second 
part of the same schedule still remain outstanding in the 
persons in the said second part mentioned : 

And whereas the sum of £65,000 was advanced by the £65,ooo 
said G. P. C. and applied in obtaining transfers to him re^^^t of 
of the incumbrances mentioned in the first part of the mortgagor, 
said second schedule hereto at the request of the said 
S. E. P. : 

And whereas all interest on the said sum of £65,000 Agreement for 
has been paid to the date hereof, and the said G. P. C. advanM of 
has agreed to advance to the said S. E. P. the further £5000 and far 
sum of £5000, making, with the said sum of £65,000, , 

the total sum of £70,000 advanced by the said G. P. C. 
to or on account of the said S. E. P. upon having the 
repayn^ent of the said sum of £70,000 with interest 
thereon at the rate hereinafter mentioned secured in 
manner hereinafter appearing : 

Now THIS IkDENTUBE WITNESSETH that iu purSUanCO of First testatum. 

the said agreement and in consideration of the sum of ^y principal 
£65,000 so paid as aforesaid by the said G. P. C. for and interest. 
obtaining transfers of the last mentioned incumbrances, 
and also, of the sum of £5000 at or before the execution 
of these presents paid to the said S. E. P. by the said 
G. P. C, the payment and receipt in manner aforesaid 
of which sums of £65,000 and £5000, making together 
the sum of £70,000 paid by the said G. P. C. to or on ac- 
count and by the direction of the said S. E. P., the said 
S. E. P. hereby acknowledges. The said S. E. P. hereby 
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JIORTOAOfiB. 

XXVI. 

Second 
testatum. 

Appointment 
and convey- 
ance. 



Parcels. 



Subject to 
incumbrances 
in first and 
second parts of 
the second 
schedule, 

And to 

drainage 

charges, 

And to 
redemption. ' 



covenants with the said G. P. C. [covenant to pay principal 
9um of £70,000 and interest. Forme No. 4 and 46]. 

And this Indenture also witnesseth that for the 
consideration aforesaid and in exercise of the power 
contained in the recited indenture of &c., and of every 
other power enabling him, the said S. E. F. as bene- 
ficial OWNER hereby appoints, and by virtue of his 
estate also conveys and confirms unto the said G. P. C. 

All that the manor of C, in the county of S., 
and all other the messuages, lands, and hereditaments 
forming what is known as the C. estate in the same 
county, which estate is intended to be more particularly 
described in the first schedule hereto, and is intended to 
be delineated in the plan hereto annexed and to be 
thereon coloured , And all other, if any^ the lands 

and hereditaments comprised in the said first schedule 
hereto, or coloured on the said plan, 

To HOLD unto and to the use of the said G. P. C. in 
fee simple, Subject to the several incumbrances mentioned 
in the first part of the second schedule hereto now vested 
in the said G. P. C. as aforesaid, and also to the incum- 
brances mentioned in the second part of the same schedule, 
and also Subject to certain drainage rentcharges, not 
exceeding together in the whole the annual sum of £ 
granted to the Lands Improvement Company, for terms 
expiring not later than the year 18 , and gradually 
decreasing in each year And also Subject to the proviso 
for redemption hereinafter contained, that is to say [add 
proviso for redemption, Form No. 6 ; and covenant to insure 
buildings against fire. Form, No. 9.] 

In witness, &c. 



The Fibst Schedule before referred to. 
[contains a particular of the property.'] 
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The Second Schedule before referred to. 

First Part. 

List of Mortgages on the C. Estate, which have all been 

transferred to G. P. C. 



— 


Principal 

Sun 
flecurod. 


Date of Original 
Hoitgage. 


Name of 

Original 

Mortgagees. 


Dates of 
Transfers. 


Whether on Term 
or Fee. 


1 


6,000 


8th April, 1873 


W. E. S. 


188 . 


Term of 1000 
years created 
bysettlemeDt 
of &c. 1825. 


2 


10,000 


5th April, 1825 


W. M. 


5 th April, 
1826. 


Term of 500 
years created 


t 








&c. 
188. 


by mortgage 
deed. 


3 


9,000 


12th November, 


R. S. T. 


3rd May, 


Fee. 






1868. 


and W. F. | 1878. 












1 188. 





[^Here follow six several other inctmbrances making up £65,000.] 
Total £65,000. 



Second Part. 
Incnmbrances not transferred to G. P. C. 



10 



11 



£14,000 bear- 
ing interest 
at 4 per 
cent. 

Annuity of 
£700. 



18th August, 
1873. 



22nd July, 
1844. 



F. H. W. 



Payable to 
A.F. 



Term of 6000 
years. 



Usual powers 
of distress. 



MORTdAOES. 

XXVI. 

Schedules. 



See note to Precedent of mortgage of freeholds, No. XV., ante. 



For TRANSFERS OF MORTGAGES in contemplation of mar- 
riage, and on the appointment of new trustees^ and the 
retirement and discharge of old trustees, see Precedents 
XXXV., XXXVIIL, XXXIX., XLIII., and XLIV. 
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MosraAOEs. 

XXVII. 

Varying 
LEAsmra 
Powers. 



Building 
leases for 
999 yean. 

Streets, 
gardens, 
squares, &c., 
may be 
authorised. 



Mining leases. 



Agreement under C. A., s. 18, subs. 14, in a mortgage 
VARYING Power of Leasing (a). 

And it is hereby agreed that the powers of leasing 
conferred on mortgagor and mortgagee by the Con- 
veyancing and Law of Property Act, 1881, shall be 
varied and extended in the following particulars : — 

1. A building lease, or building leases, may be granted 

for any term not exceeding nine hundred and 
ninety-nine years. 

2. Every building lease may authorise any part of the 

premises to be laid out for streets, roads, paths, 
squares, gardens, and other open spaces, sewers, 
drains, and watercourses, either to be dedicated to 
the public or not, with fences, pavings, connexions 
and other works incidental thereto respectively. 

3. A lease or leases may be granted for mining pur- 

poses, as follows, (that is to say,) 



XXVIIL 



AppLrnra 
Leasing 
Powers. 



Agreement under C. A., s. 18, subs. 16, applying 
LEASING Powers of the Act to mortgages pre- 
viously made. 

This Indenture, made the day of , 18 , 

between [mortgagor] of &c., of the one part, and the 
several persons whose hands and seals are hereunto 
affixed in the third column of the schedule hereto, being 
incumbrancers on the estates of the said [mortgagor], 
situated at , in the county of , under the 

several indentures the dates whereof and the parties 
whereto are specified in the first and second columns of 
the same schedule of the other part : 

WITNESSETH that it is hereby agreed between the 
parties hereto as follows, that is to say : — 

1. The several persons parties hereto shall, in reference 



(a) For an agreement excluding mortgagor's powers of leasing 
except with the mortgagee's consent, see Form No. 15, p. 225. 
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to the hereditaments comprised in the indentures Moetoaoes. 

XXVIII 

mentioned in the schedule hereto have all the same ' 

powers of leasing as if the said several indentures 
had been dated and executed after the commence- 
ment of the Conveyancing and Law of Property 
Act, 1881, but so that such powers shall be varied 
in the following particulars : 

2. [Here add variation elauses as in laU precedent, or 
otherwise as required."] 

In witness &c. 

The Schedule before referred to \to contain the dates 
of a/nd parties to incumbrances in the first and second 
columns respectively , and the signatures and seals ofi/ncwm* 
brancers in the third column.] 



X 2 
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SECT. IV. 



Rb-oonvey- 

ANCE. 

XXIX. 

Parties. 



Recitals. 

Deaths of the 
mortgagees 
and inteittacy 
of survivor. 
Letters of 
administration. 

No surrender 
of copyholds. 



Agreement 
for recon- 
veyance. 



Testatum. 
Conveyance of 
freeholds and 
leaseholds. 



Ee-conveyance by Supplemental Deed of Free- 
holds, Leaseholds^ and Copyholds by the adminis- 
trator of the surviyor of deceased mortgagees. 

This Indenture made the &c., between X. of &c. 
[administrcUor of last surviving mortgagee] of the one 
part, and A. of &c. [mortgagor] of the other part, sup- 
plemental to an indenture of mortgage hereinafter called 
the principal indenture, dated the &c., and made be- 
tween the said A. of the one part and B. and G. of the 
other part for securing on hereditaments situated at &c. 
the payment by the said A. to the said B. and C. of 
£ and interest [Preced. XVIIL] : 

Whereas the said B. died on &c., 1882, and the said 
C. died on &c., 1883, intestate, and letters of adminis- 
tration to his personal estate were granted to the said X. 
by the Principal Probate Registry on &c. 

And whereas no surrender has been made of the copy- 
hold hereditaments comprised in the principal inden- 
ture pursuant to the coyenant for that purpose therein 
contained : 

And whereas the said sum of £ now remains 

due on the security of the principal indenture but all 
interest thereon has been paid as is hereby acknowledged. 
And it has been agreed that on payment of the said sum 
such re-conyeyance shall be executed as hereinafter con- 
tained: 

Now this Indenture witnesseth that in pursuance 
of the said agreement and in consideration of all money 
secured by the principal indenture haying been paid by 
A. to X., the receipt whereof X. hereby acknowledges, 

X. AS THE PERSONAL REPRESENTATIYE of the Said C. 

deceased hereby conyeys, surrenders, and releases unto A. 
All the freehold and leasehold lands and heredita- 
ments comprised in or which now are by any means 
yested in X. subject to redemption under the principal 
indenture, 
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To HOLD the said freehold premises unto and to the Rb-conyby- 
use of A. in fee simple, X XDC 

And as to the said leasehold premises to the intent 

that the residue of the term therein granted by the 
principal indenture may merge and be extinguished^ 
And that the trust declared by the principal indenture 
may cease, And as to all the premises discharged from 
all money secured by and from all claims imder the 
principal indenture. 

And for the consideration aforesaid^ X., as such pbb- Reieaae of 
SONAL REPRESENTATIVE as aforesaid, hereby releases unto ^^^ ° 
A. all the said copyhold hereditaments coTenanted to be 
surrendered by the principal indenture to the intent that 
the same may be discharged from the aaid covenant and 
the trust thereof created by the principal indenture and 
from all money secured by and from all claims under 
the principal indenture. 

In witness &c. 

The mortgage estates deyolve on the personal representative of the Derolution of 
last surviviog mortgagee, as to the freeholds and the eqnitahle interest mortgage 
in the copyholds imder C. A., s. 30, and as to the leaseholds under the 
Common Law. 

Where the mortgage is only equitable, as under an agreement to No re-conrey- 
make a mortgage, or a mortgage of the equity of redemption, no re-con- "**^? **^. 
veyance is necessary. It is sufiScient if a receipt for the mortgage debt mortease 
and interest is endorsed and witnessed, and the security delivered back neoessary* 
to the mortgagor. 
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SffrTLEMKNTB. 



SECT. V. 

SETTLEMENTS, 



CkMSVETAKCB CONVEYANCE OP FREEHOLDS AND COVENANT TO 8UR- 

-^^cT?y" RENDEB Copyholds by Husband, upon trust for sale, 
""'"* in contemplation of hia marriage. 



Pftrtiei. 



Fint 
testatam. 
Conyeyance of 
freeholds. 



Habendom. 



Second 
testatuiD. 
Coyenaut to 
sarrender 
copyholds. 



This Indenture made &c., between A. B. of &c., 
[husband] of the first part, C. D. of &c., spinster [tt't/i?], of 
the second part, and W. of &c., X. of &c., M. of &c., and 
N. of &c. (which four last named persons are hereinafter 
called the trustees), of the third part 

WITNESSETH that in pursuance of an agreement made 
on the treaty for the marriage which has been agreed 
upon and is intended to be solemnized between the said 
A. B. and C. D., and in consideration thereof, the said 
A. B. AS settlor, with the approbation of the said C. D., 
hereby conveys unto the trustees 

All that &c. 

To hold unto the trustees in fee simple 

To the use of the said A. B. in fee simple until the said 
intended marriage shall be solemnized, And after the 
solemnization thereof To the use of the trustees their heirs 
and assigns (a), Upon the trusts hereinafter declared : 

And this Indenture also witnesseth that in further 
pursuance of the said agreement and for the considera- 
tion aforesaid, the said A. B. as settlor, with the appro- 
bation of the said C. D., hereby covenants with the trus- 
tees That he and all other necessary parties will forthwith 
after the solemnization of the said intended marriage, at 
the cost of the trust estate surrender into the hands of 
the lord or lady of the manor of &c. according to the 
custom thereof, 

All that &c. (to which hereditaments the said A. B. 



(a) The words " heirs and assigns *' are used here to enable the 
executors or administrators of the last surviying trustee to execute the 
trusts and powers midcr G. A., s. 30, see note (a) to Form No. 16, p. 226. 
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was admitted tenant at a Court held of the said manor SwrtLBMEane^ 
on the &c.) XXX. 

To THE USE of the trustees their heirs and assigns (a) Habendum. 
at the accustomed rents, suits, and senrices : . 

Akd it is hebeby aobeed that the trustees their heirs Trnsta of 
and assigns shall after the solemnization of the said in- ^pyhoidgf 
tended marriage stand seised of the freehold and copy- 
hold hereditaments hereby conyeyed and covenanted to 
be surrendered Upon trust to sell the same or any part 
or parts thereof respectively, but during the joint lives 
[contifme as in Form No. 16 ; 

Power of leasi/ngfor twenty^one years. Form No. 38 ; 

Poioerfor huAand aaid wife and the enrvivor to appoint 
new trustees. Form No. 46.] 

In witness &c. 

The provisions of the C. A. incorporated in this precedent are general Statutory 
words and the all estate clause (ss. 6, 63), powers of sale (ss. 85, 38), P'"^^"^^^ 
power to adopt statutory conditions (ss. 3, 66) (see also Y. & P. A* 
ss. 2, 3), to give receipts (C. A. s. 36), and to appoint new trustees 
(s. 31), and covenant, s. 7 (1) E. by the intended husband as settlor. 



Ante-nuptial Settlement by husband of the pro- XXXa. 

geeds of SALE of hereditaments settled on trust for 

sale by the last precedent^ and by wife of invest* 
MENTS transferred; Upon trusts for husband and 
wife successively for life, his interest in wife's trust 
fund determining on alienation ; trusts for issue of 
marriage as husband and wife or the survivor ap- 
point; in default, for children of the marriage; 
agreement to settle other property of wife and other 
provisions. 

This Indenture made &c. [same date and parties, Parties. 
and in the same order as last preced,^ 

Whereas a marriage has been agreed upon, and is Reciuis. 

intended to be solemnized between the said A. B. and Agreement for 

CD.: "*'"**«'• 

(a) See note (a), last page. 
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PRECEDENTa 



SBTtLEHBNTB* 

XXXa. 

ConTeyaDce 
ftod coyenant 
to sorreader of 
•ven date. 



Transfer by^ 
wife of invesi- 
menU. 



Agreement for 
•ettlement. 



First testatum. 
Declaration of 
trosts of 
inyestments 
until marriage 
for wife. 

When msr- 
riage not 
^olemDizcd. 



And whereas by an indenture bearing even date with, 
but executed before these presents and made between 
the same parties and in the same order as these presents, 
the said A. B. conyeyed the freehold hereditaments 
therein mentioned to the use of the trustees, their heirs 
and assigns, after the solemnization of the said intended 
marriage Upon the trusts thereinafter declared ; And by 
the indenture now in recital the said A. B. covenanted 
with the trustees That he and all other necessary parties 
would forthwith, after the solemnization of the said 
marriage, surrender into the hands of the lord or lady of 
the manor of &c. according to the custom thereof, the 
copyhold hereditaments therein mentioned To the use of 
the trustees their heirs and assigns at the accustomed 
rents, suits, and services : And it was thereby agreed that 
the trustees should after the solemnization of the said 
marriage stand seised of the freehold and copyhold 
hereditaments thereby conveyed and covenanted to be 
surrendered Upon trust to sell the same as therein men- 
tioned, and to stand possessed of the net money to arise 
from any such sale (after payment thereout of all costs 
incidental thereto) and also of the rents and profits of 
the said premises until sale, Upon the trusts and subject 
to the powers and provisions declared concerning the 
same by an indenture therein referred to meaning these 
presents : 

And whereas with a view to the settlement intended to 
be hereby made the said G. D. with the approbation of 
the said A. B. has transferred into the joint names of the 
trustees the investments mentioned in the schedule here- 
to, representing the sum of £ sterling (a) : 

And whereas upon the treaty for the said intended 
marriage it was agreed that such settlement should be 
executed as hereinafter contained. 

Now THIS Indentube WITNESSETH that in pursuance 
of the said agreement and in consideration of the said 



(a) If the marriage is not solemnized the investments will be ordered 
to be re-trausferred : Essery ▼. Coidardy 26 jph. D. 191. 
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intended marriage the said G. D., with the privity of the SBnxEMEim. 
said A. B., hereby directs and the trustees hereby declare -^LXXa. 
and do agree with the other parties hereto that the 
trustees shall stand possessed of the inyestments men- 
tioned in the schedule hereto, and so transferred into 
their joint names as aforesaid, Upon trust for the said 
G. D. until the said intended marriage. And after the 
solemnization thereof Upon the trusts and subject to the 
powers and provisions .hereinafter declared concerning 
the same. 

And it is hereby agreed that the trustees shall after Trustn as to 
the solemnization of the said intended marriage stand after'nmmage 
possessed of the inyestments mentioned in the schedule 
hereto, And also of the net money to arise from any sale 
made pursuant to the recited indenture of even date 
herewith as and when the same shall be received. Upon To invest and 

▼arv invest' 

trust that the trustees or the survivors or survivor of ments. 
them, or the executors or administrators of such survivor, 
or other the trustees or trustee for the time being of 
these presents, hereinafter called the trustees or trustee, 
SHALL either retain the investments mentioned in the 
schedule hereto. Or shall with the consent of the 
said A. B. and G. D. during their joint lives, or of the 
survivor of them during his or her life, and after the 
death of both at the discretion of the trustees or trustee, 
sell, call in, or convert into money all or any of the said * 
investments, And shall with the like consent or at the 
like discretion invest the money arising thereby, and 
also the net money to arise from any sale made pursuant 
to the recited indenture as and when the same shall be 
received, in the names or name of the trustees or trustee 
in manner following, and not otherwise (a), that is to 
say:— 

In [investfnerU dause. Form No. 18] : 

And it is hereby agreed that the trustees or trustee Trusts of 
shall stand possessed of the investments mentioned in *'*^«»*"''"*^- 
the schedule hereto, and of the varied investments for 



(a) For the object o^ these words see note to Form No. 17. 
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Settlembnts. the time being lepresentiiig the same, all of which are 
aXXa. hereinafter referred to as the wife's trust fund. And shall 
also stand possessed of the net money to arise from any 
sale made pursuant to the recited indenture^ and of the 
inyestments for the time being representing such net 
money, which net money and the inyestments representing 
the same are hereinafter referred to as the husband's trust 
fund. And also of the annual income of the husband's 
trust fund and the wife's trust fund respectiyely^ Upon 
the trusts and subject to the powers and proyisions 
following, that is to, say : — 

Income of hu»- As TO THE HUSBAKD's TRUST FUND, Upon trUSt tO pay 

food to^hhn for ^^^ annual income thereof to the said A. B. during his 

life, then to life^ and after his death to pay the same annual income 

to the said C. D. during the residue of her life, if she 

should suryiye him, without power of anticipation during 

any coyerture (a) : 

Income of AnD AS TO THE WIPE'B TRUST FUND, Upon trUSt if OU 

fhnd'forh'as- ^^0 solemnizatiou of the said intended marriage the said 
band until ^^ g^ should uot be an undischarged bankrupt, or should 

death or alien- __ «ri -» -, 

ation. not hayc executed, done, or suffered any act, deed, or 

thing, or if no eyent should haye happened, whereby the 
trust hereinafter declared would if subsisting be deter- 
mined. Then to pay the annual income of the wife*8 trust 
fund to the said A. B. during his life or imtil [contifiue 
the first trust for husband^s inaliendble vse. Form No. 
22a]: 

And then for And if the samc trust should fail or determine in his 

lifetime, then. Upon trust to pay the annual income of 
the wife's trust fund to the said C. D., if liying, for the 
residue of her life without power of anticipation during 
any coverture : 

And after the failure or determination in the lifetime 
of the said A. B. of the aforesaid trust in his favour, and 
the death of the said C. D., which shall last happen. Then 
Upon trust during the residue of the life of the said A. B. 



(a) No trust for the separate use is required : see M. W. P. A. 8. 1 ; 
but the restraint against anticipation is still,^pplicable : see s. 19. 



wife for life. 



survivor for 
issue. 
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to apply the annual income of the wife's trust fund for &ETrLEUENTB. 
the maintenance [continue trust during the residue of the X aaa . 
life of htubandf Form No. 226 saying wife's trust fund 
ihroughou;t.] 

And it is hbrebt aqbeed that after the death of the After death of 
surviyor of the said A. B. and G. D. the capital and 
income of the husband's trust fund, and also of the wife's 
trust fund, shall be held In trust &c. 

[Add trusts for issue as parents or survivor shall appoint, 
in defmdt for children equdUy, and hotchpot clause. Form 
No. 24 ; without the exception of any son ; 

Advancement cluuse, Form No. 26. 

Ultimate trusts as to husband* s trust fund for him, and 
as to wife^s trust ftmd for her or tier next of kin, so as to 
exclude the husband, Forms No. 28-30. 

Application of rents of real estate imtil sale. Form 
No. 31. 

Power to wife to maTce settlement on future m^xrriage. 
Form No. 33, if required. 

Agreement to settle other property of wife, Form No. 35. 

Power to trustees to value and apportion mixed fwnds. 
Form No. 43, and to employ agents. Form No. 45. 

Professional trustee to be paid his costs. Form No. 45a, 
if required. 

Power to husband and wife and survivor to appoint new 
trustees. Form No. 46.] 

In witness &c. 

The Schedule above reperbed to. 

[Investments transferred by tlte wife.^ 

For any further special provisions see next precedent, post, and 

general forms in settlements, ante. 

The provisions of the 0. A. incorporated in this precedent are powers What statu- 

for maintenance and education of infants and accumulation of surplus ^^^ provisions 

^ incorporated, 
income (s. 43); power to give receipts (s. 36); to compound and 

compromise (s. 37), and to appoint new trustees (s. 81). llie ordinary 

trustees' indemnity and reimbursement clauses are supplied by 22 & 28 

Vict. c. 35, s. 31. . 
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sbttlembiito. Ante-nuptial Settlement by Husband of investments 
XXXL transferred by him, and by Wipe of her shares 

under a settlement and will expectant on her 
father's death; upon trust as to husband's trust 
fund for husband and wife successively for life, and 
as to wife's trust fund for wife and husband suc- 
cessively for life, his interest in wife's trust fund 
determining on alienation; trusts for issue of 
marriage as husband and wife or the survivor 
shall appoint ; in default, for children of the mar- 
riage ; power to wife to make a settlement on future 
marriage ; agreement to settle other property of wife ; 
covenant by the wife's father to pay an annuity for 
so much of his life as the wife or any issue of the 
marriage shall live ; powers to invest in the pur- 
chase of land generally ; also in the purchase of a 
residence, and other provisions. 

Parties. This INDENTURE, made &c., between A. D. of &c^ 

[husband] of the first part B. E., spinster [ti?i/e], a 
daughter of John E. of &c., of the second part, the said 
John E. of the third part and W. of &c., X. of &c., T. 
of &c., and Z. of &c. (which four last-named persons are 
hereinafter called the trustees) of the fourth part. 
Reciuis. Whereas a marriage has been agreed upon, and is 

^f "Tf * ^°'' intended to be solemnised between the said A. D. and 

marriasre. 

B. E. : 

Transfer by And whcreas with a view to the settlement intended 

inres'tments. to be hereby made the said A. D. has caused to be 
transferred into the joint names of the trustees the in- 
vestments mentioned in the first schedule hereto, repre- 
senting the sum of £ sterling : 
Title of wife And whereas under an indenture dated &c., and made 

share of between &c., being a settlement made before and in con- 

*°TTh°f' sideration of the marriage then intended and afterwards 
her father. solemnised between the said John E. and Mary E. since 
deceased, and a deed-poll under the hand and seal of 
the said John E., being a deed of appointment executed 
under a power contained in the said indenture, the said 
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B. E. as one of the three children of the said John E. SETrLEmsiriB. 
by the said Mary E. is now entitled expectant on the XXXL 
death of her father the said John E., and in the mean- 
time subject to his life interest under the said inden- 
ture, and proyided the now intended marriage shall be 
solemnised within six calendar months &om the date of 
the said deed-poll^ to one-third sheire of the investments 
mentioned in the first part of the second schedule hereto, 
being the investments now held on the trusts of the said 
indenture of settlement, or of the investments for the 
time being representing the said investments so now 
held, which investments so now held are now standing 
in the joint names of &c.y the present trustees of the said 
indenture : 

And whereas under the will dated &c., and proved in Title of wife to 
the District Probate Registry on &c of , in proceeds of 

late of &c., who died on &c., the said B. E., as one of the j^^^stafenu 
three children of the said John E.. is entitled expectant on death of 
on the death of her father the said John E., and in the ®^ * *'' 
meantime subject to his life interest, to one-third share of 
the proceeds of the sale of the lands and hereditaments 
and of the income until sale of the lands and heredita* 
ments by the said will devised on trust for sale and now 
remaining unsold, and of the investments representing 
the other real estate, and the residuary personal estate of 
the said testator now held on the trusts of the said will, 
and the particulars of which lands, hereditaments, and 
investments are specified in the second part of the second 
schedule hereto, and are now vested in or standing in the 
joint names of &c., the trustees and sole acting executors 
of the said will : 

And whereas upon the treaty for the said intended Agreement for 
marriage it was agreed that such settlement should be "*'*^«™®''*- 
executed as hereinafter contained. 

Now THIS Indenture witnesseth that in pursuance First testatum. 
of the said agreement and in consideration of the said J^*'^!?'*"??} ^^ 
intended marriage the said A. D., with the privity of marriage for 
the said B. E., hereby directs and the trustees hereby ^'"^*°**- 
declare and do agree with the other parties hereto that 
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&BTTLBKENTB. 

XXXL 



Second 
testatum. 
Assii^meiit 
of wife's 
property. 



Habendum. 

In trust for 
wife until the 
marriage. 



Trusts as to all 
property after 
marriage. 



the trustees shall stand possessed of the inyestmeiits 
mentioned in the first schedule hereto, and so trans- 
ferred into their joint names as aforesaid. Upon trust for 
the said A. D. until the said intended marriage, and 
after the solemnisation thereof Upon the trusts and 
subject to the powers and provisions hereinafter declared 
concerning the same. 

And this Indenture also witnesseth that in further 
pursuance of the said agreement and in consideration of 
the said intended marriage the said B. E. as settlor, 
with the approbation of the said A. D. hereby assigns (a) 
unto the trustees 

First, All that the one third share to which the said 
B. E. is now or will on the solemnisation of the said in- 
tended marriage become entitled in expectancy as afore- 
said of the investments mentioned in the first part of the 
second schedule hereto : 

Secondly, All that the one third share to which the 
said B. E. is now entitled in expectancy as aforesaid in 
the proceeds of the sale of the lands and hereditaments 
and of the investments respectively mentioned in the 
second part of the said second schedule hereto : 

And all other (if any) the share or shares of the 
said B. E. in the investments or in the lands and here- 
ditaments or in the proceeds of the sale of the lands 
and hereditaments mentioned in the said second sche- 
dule: 

To HAVE AND RECEIVE the Same unto the trustees 
absolutely, Upon trust for the said B. E. until the said 
intended marriage, and after the solemnisation thereof 
Upon the trusts and subject to the powers and provisions 
hereinafter declared concerning the same : 

That is to say. It is hereby agreed that the trus- 
tees shall after the solemnisation of the said intended 
marriage stand possessed of the investments mentioned 
in the first schedule hereto, and also of the said shares 



(a) As a husband married after 1882 takes no interest in his wife's 
property, his concurrence for the purpose of assigning is valueless. 
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and premises hereinbefore assigned, as and when the Settlexentb. 

same fall into possession, Upon trust that the trustees, XXXI. 

or the survivors or survivor of them, or the executors or to invest and 

administrators of such survivor, or other the trustees or ^^ry invest- 
ments. 

trustee for the time being of these presents, hereinafter 
called the trustees or trustee, shall get in and receive 
or obtain transfer of the said shares and premises herein- 
before assigned. And shall either permit the invest- 
ments mentioned in the first schedule hereto, and also 
so much of the said shares and premises hereby assigned 
as shall not be received in money, to remain on the 
securities or investments in which the same now are or 
shall be received ; Ob shall, with the consent of the said 
A, D. and B. E. during their joint, lives or of the survivor 
of them during his or her life, and after the death of 
both at the discretion of the trustees or trustee, sell, call 
in, or convert into money all or any of the said invest- 
ments mentioned in the first schedule hereto. And also 
so much of the said shares and premises hereby assigned 
as shall not be received in money. And shall with the 
like consent or at the like discretion invest the money 
arising thereby, and also any money received in respect 
of the said shares and premises hereby assigned, in the 
names or name of the trustees or trustee in manner 
following, and not otherwise (a), that is to say : — 

In {investment clause^ Form No. 18] : 

And it is hebeby agbeed that the trustees or trustee Trusts of 
shall stand possessed of the investments mentioned in *''^««*"«"^* 
the first schedule hereto, and of the varied investments 
for the time being representing the same, all of which are 
hereinafter referred to as the husband's trust fund, And 
shall also stand possessed of the said shares and premises 
hereby assigned, and of the investments for the time 
being representing the same, which shares and premises 
hereby assigned and the investments representing the 
same are hereinafter referred to as the wife's trust fund. 
And also of the annual income of the husband's trust 

(a) See note to Form No. 17. 
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SETTLEMEirrS. 

XXXI. 



Income of 
husband's 
trust fund to 
him for life, 
then to wife 
for life. 



Income of 
wife's trust 
fund to her for 
life, then 
for husband. 



After death of 
survivor for 
issue. 



Ultimate 
trusts. 



Covenant by 
wife's father 
to pay 
annuity. 



fund and the wife's trust fund respectively, Upon the 
trusts and subject to the powers and provisions following^ 
that is to say : — 

As TO THE HUSBAND'S TBUST FUND, Upon trust to pay 
the annual income thereof to the said A. D. during his 
life, and after his death to pay the same annual income to 
the said B. E. during the residue of her life, if she should 
survive him, without power of anticipation during any 
coverture (a) : 

And as to the wipe's trust fund, Upon trust to pay 
the annual income thereof to the said B. E. during her 
life, without power of anticipation during any cover- 
ture (a), And after her death [Trusts for the indliendble 
benefit of husband, Form No. 22a.] 

And it is hereby agreed that after the death of the 
survivor of the said A. D. and B. E. the capital and 
income of the husband's trust fund, and also of the wife's 
trust fund, shall be held 

[Add trusts for issue as parents or survivor shall appoint, 
in default for children equally , and hotchpot clause, Form 
No. 24 ; and also Form No. 25, if required. 

Advancement clause. Form No. 26. 

Ultimate trusts as to husbands trust fund for him, and 
as to wife's trust fu/nd in trust for her or her next of kin, so 
as to exclude the husband. Forms No. 28-30. 

Fower for wife to make a settlement on future marriage. 
Form No. 33.] 

And this Indenture also witnesseth that in con- 
sideration of the said intended marriage the said John E. 
hereby covenants with the trustees hereinbefore named, 
and also as a separate covenant with the said B. E., That 
if the said intended marriage shall be solemnised the 
said John E. will during so much of his life as the said 
B. E. or any of her issue by the said A. D. shall be 
living, pay to the trustees or trustee the annual sum of 
£ , such annual sum to commence from the day of 

the solemnisation of the said intended marriage, and to 



(a) See note, p. 314. 
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be deemed te accrue due from day to day, but to be paid Sbttlcmrkts. 
by equal half-yearly payments, the first pajrment to be _/ 
made at the expiration of six calendar months from the 
solemnisation of the said intended marriage : 

And it is hebebt agbeed that the trustees or trustee 
shall pay and apply the said annual sum of £ to 

the persons and in the manner to whom and in which the 
annual income of the wife's trust fund would be payable 
or applicable in case the same had fallen into possession 
[ Where Form No, 33 is used add] Except that no part of 
the said annual sum of £ shall be paid or applied 

to or for the benefit of any future husband of the said 
B. E. or her issue by any future marriage. 

[Agreement to setUe other property of wife^ Form No. 35. 

Power to invest in the purchase of Land, Form No. 86. 

Power to invest in the purduise of residence, Form 
No. 37. 

Power to lease. Form No. 88 {appUeable to Nos. 56, 86, 
and 87). 

Power to eonewr in partition of hereditaments in the 2nd 
Schedule, Form No. 39.] 

Pbovidbd also, and it is hereby agreed, that the trus- Power to 
tees or trustee of these presents may permit the trustees trustee of 
or trustee for the time beins: of the will of the said redted win to 

. , . , , retain in- 

to retain any mvestments mentioned in the second part Tatmeau. 

of the second schedule hereto, and now held on the trusts 
of that will, although not being investments authorised 
by the terms of that will, and the trustees and trustee of 
these presents shall not, unless they or he in their or his 
absolute discretion think proper, be bound to take any 
proceedings as to any such investments which are not so 
authorised, or as to any other investments for the time 
being held on the trusts of that will, nor be liable in any 
way for any loss which may occur through investments, 
proper or otherwise, being retained or made by the trus- 
tees or trustee for the time being of that will, or through 
any act, deed, or omission on the part of such trustees or 
trustee. 

[Add, if required, powers to trustees to deposit money in 

Y 
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Settlemskib. bo/nky Form No. 40; to make contributory loans^ Form 
XXXI. jfQ^ 41 . fQ ffiaJee loafisfor a term, Form No. 42. 

Power to trustees to value cmd apportion miosed funds, 
Form No. 43, and to em/ptoy Agents, Form No. 45. 

Power to trustees to deposit securities to hearer for safe 
custody {if any authorised). Form No. 44. 

Professional trustee to he paid his costs. Form No. 45a. 

Power to husband and wife and survivor to appoint new 
trustees, Form No. 46.] 

In witness &c. 

The First Schedule above referred to. 
Investments transferred by the husband. 



The Second Schedule above referred to. 

Parti. 
Investments subject to the settlement dated &c. 

Part 2. 
Land and investments subject to the will of &c. 

Notice of this settlement should be given to the trustees of the 

recited settlement and will. 

What statu- "^^^ statutory provisions incorporated in this Precedent are those 

tory proyisions referred to in the note to the last Precedent, and also manner of sale 

incorporated, ^q ^^ ^ 35) . ^^^^ ^ ^^^^ statutory conditions (0. A. ss. 3, 66X 

(see also Y. & P. A. ss. 2 & 3) ; and covenant E. of C. A. s. 7 (1) by 
the intended wife as settlor. 



PUBOHASB CONTETANOE OF A BeSIDEKCE PURCHASED OUT OF 

•XXXTT Settled Money by the Trustees of the Settlement 
* Preced. XXXI. {a). 

Convetauce 

ofRbsidenob This Indenture made &c. between H. 0. of &c. 



PUBCHJlSED 



BY Trubtkeb. {mortgageel of the first part, J. 0. of &c. [t^endor J of the 

(a) In this precedent the settlement is not recited or made part of 
the title. It is merely referred to in declaring the trusts of the moneys 
to arise from the sale of the property under the trust for sale. 
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second part, A. D. of &c., and B. D. his wife of the third Settlements. 
part, and W. of &e., X. of &e., Y. of &c., and Z. of &c. of XXXI I. 
the fourth part. 

Whereas by an indenture of mortgage dated &c., and RecitaU. 
expressed to be made between the said J. C, of the one ^®'^8»8;e- 
part and the said H. C. of the other part, the said J. C. 
granted the messuage and hereditaments hereinafter de- 
scribed and hereby intended to be conveyed unto and to 
the use of the said H. C. in fee simple, by way of mort- 
gage for securing payment to the said H. C. by the said 
J. C. of the sum of £4000 with interest thereon as therein 
mentioned : 

And whereas the parties hereto of the fourth part have Agreement to 
at the request of the said A. D., and B. D., testified by ^^;^^^^,''''' 
their execution of these presents, agreed to purchase from 
the said J. C. the said hereditaments and the fee simple 
thereof in possession, free from incumbrances, at the price 
of £20,000 : 

And whereas the principal sum of £4000 is still due Agreement for 
to the said H, C. upon the hereinbefore recited security, mortgager ^ 
but all interest thereon has been paid, as he hereby 
acknowledges, and he has agreed upon receiving the said 
sum to join in these presents as hereinafter appearing : 

And whereas it is desired by the parties hereto of the 
third and fourth parts that the said hereditaments should 
be conveyed in manner and upon the trusts hereinafter 
expressed. 

Now THIS Indenture witnesseth that in pursuance Testatum. 
of the said agreement, and in consideration of the sum of ®"^®y*"^*' 
£20,000 upon the execution of these presents paid by the 
said W., X., Y., and Z., as to £4000 part thereof to the 
said H. C, at the request of the said J. C, testified by 
his execution hereof (the receipt of which sum of £4000 
the said H. C. hereby acknowledges). And as to £16,000 
residue thereof to the said J. C. (the receipt of which 
sum of £16,000, and the payment in manner aforesaid of 
which sum of £4000, making together the said purchase- 
money of £20,000, the said J. C hereby acknowledges), 
the said H. C. as mortgagee, and amordin^ to his est^ite, 

Y 2 
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Settlements, by the direction of the said J. C, hereby conveys and 
XXXII. releases, And the said J. C. as beneficial owner hereby 
conveys and confirms unto the said W., X., T. and Z. 

All that messuage &c. 

To HOLD unto and to the use of the said W., X., Y., and 
Z., their heirs and assigns (a), discharged from all moneys 
secured by and all claims and demands under the said 
indenture of mortgage, 

Upon trust to sell the same or any part thereof with 
the consent in writing of the said A. D. and B. D., during 
their joint lives, and of the survivor of them during his 
or her life, and after the death of both at the discretion 
of the trustees or trustee for the time being of these 
presents : 

And it is hereby agreed that the said trustees or 
trustee shall stand possessed of the net money to arise 
from any such sale (after payment thereout of all costs 
incidental thereto) Upon the trusts and subject to the 
powers and provisions which under an indenture dated 
&c., and made between &c., being a settlement made on 
the marriage then intended and afterwards solemnised 
between the said A. D. and B. D. [Preeed. XXXI. ixnie], 
are declared and now subsisting with respect to money 
forming part of the husband's trust fund (h) thereby 
settled. 

[Power of leasing for twenty-one years^ Form No. 38, 
saying *^ the said messuage," &c., instead of ** any mes- 
suages," dte. ; 

Power for A. D. and B. 27. and the survivor to appoint 
new trustees, Form No. 46.] 

In witness &c. 



Trusts of 
proceeds of 
sale. 



(a) See note (a) to Preced. XXX. 

(h) The purchase is, in this and the precedent appointing a new 
trustee, No. XXXVII., post, assumed to have been made wholly out of 
the husband's trust fund. 
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Antb-kuptial Settlement under the Infant's Settle- SETTLEMSNTa 
MENT Act of the wife's portion raisable under the XXXIII. 
trusts of a term, and her share of a testator's Infant's 
residuary estate, being administered by the Court ; Seitlbmbht. 
upon trusts for the wife and husband successively for 
life, and then for the issue of the marriage as hus- 
band and wife or the survivor shall appoint; in 
default for children of the marriage, except an eldest 
son and any other son who before he attains twenty- 
one succeeds to a title, unless he shall be the only 
child : Power to raise money for wife's outfit, and 
to pay costs of settlement, and of administration 
action. 

This Indenture made the &c., between the Bight Partiei. 
Honourable A., Lord B. [husband], of the first part, 
C. D., of &c. spinster, eldest daughter of the late 
E. D. deceased, and now an infant of the age of twenty 
years or thereabouts [u^t/a], of the second part, and B. 
of &c., &c. [fatiMr trtistee8]y which four last-named persons 
are hereinafter called the trustees, of the third part. 

Whereas a marriage has been agreed upon and is Recitals, 
intended to be solemnized between the said Lord B. and Agre«ment for 
C. D., with the consent of &c., her testamentary guardians °**"***^*" 
appointed by the will of her father, the said E. D. : 

And whereas under the will dated &c., and proved of wife's title 
on &c., in the Probate Begistry, of the said E. D., °"j^" i*,7*" ^ 

who died on &c., and of which will M. and N. are now 
the sole surviving trustees and executors, the said C. D., 
as one of the two surviving children of the said E. D. 
other than the eldest son, will upon her marriage or 
upon her attaining the age of twenty-one years, which 
shall first happen, become absolutely entitled to one 
moiety of a sum of £ raisable under the trusts of 

a term of five hundred years in the testator's freehold and 
copyhold estates situated at &c., by his said will limited 
to the said M. and N. upon trust for raising that sum for 
portions for the testator's children other than a son 
or daughter entitled as tenant for life to the said 
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estates. And also to one moiety of the net residue remain- 
ing after paying debts and legacies and certain other 
sums (including the said sum of £ ) of the money 

to arise from the sale and conversion of the freehold, copy- 
hold, and leasehold estates of the said testator situated 
at &c.y and of the testator's residuary personal estate, 
and which freehold, copyhold, leasehold, and personal 
estate were by the testator's will devised and bequeathed 
to the said M. and N. and to G., now deceased, upon trust 
for sale and conversion : 

And whereas in the vear 1880 an action Re JD., JD. v. 
Jf., 1880 D. No. , was instituted in the Chancery 

Division of the High Court of Justice for the administra- 
tion of the testator's real and personal estate, in which 
action L. D., the eldest son of the said testator and an 
infant, by &c,, his next friend, was plaintiff, and the said 
M. and N. were defendants : 

And whebeas a decree was made in the said action on 
the &c., and the said C. D. has been served with notice 
of the said decree, and has become bound by the pro- 
ceedings in the said action : 

Akd whereas the chief clerk has made his certificate 
in the said action, dated the &c., and filed on &c., in which 
certificate and the schedules thereto the particulars of the 
said testator's real estate and the liabilities affecting the 
same are set forth, and by which certificate it appears 
that the whole of the testator's personal estate has been 
applied in discharge of liabilities affecting the same : 

And whereas by an order of the Chancery Division of 
the High Court of Justice made in chambers (a) on the 
day of , in the said action Be D., D, v. M.^ 

and in the matter of an Act of the 18th & 19th Yict. c. 43, 
intituled " An Act to enable Infants, with the Approba- 
tion of the Court of Chancery, to make binding Settle- 
ments of their Beal and Personal Estate on Marriage," 
Upon the application of the said C. D. by &c., her next 
friend, and of the said [the guardians], the Judge 



(a) Soe R. S. C, 1883, Order LY., r. 2 (10). 
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being of opinion that the proposed marriage of the said Settlements. 
infant C. D* with the said Lord B. was a fit and proper XXXIII. 
marriage for the said infant, and that the settlement pro- ii;;i;;;r's 
posed to be effected by- an indenture of even date here- Sbttlememt. 
with and by this indenture was a proper settlement to be 
made in contemplation of such marriage, and that the 
indentures therein referred to, being the said indenture 
of eyen date herewith and this indenture, were proper 
indentures for giving effect to such settlement, the said 
Judge did, pursuant to the aforesaid Act of Parliament, 
sanction and approve of such settlement, and did order 
that the said infant should be at liberty in contemplation 
of her marriage with the said Lord 6. to execute the said 
indentures accordingly, and that upon the due execution 
of the said indenture of even date herewith and of this 
indenture by the said Lord B., and C. D., they should be 
at liberty to intennarry («) : 

And whereas these presents have been approved by Settlement 
the said Judge, as appears by the signature of the chief thrjud^e!*^ 
clerk in the margin hereof: 

Now THIS Indenture witnebseth that in obedience First tesutum. 
to the aforesaid Order of the Chancery Division of the ^J^^"*"' ^^ 
High Court of Justice, and in consideration of the said 
intended marriage, the said C. D. (b), with the privity of 
the said Lord B., hereby assigns unto the trustees : 

First, All that the moiety to which the said C. D. is of her ^hare 
now, or will upon the solemnization of the said marriage '° p®*^'""- 
become entitled as aforesaid in the said sum of £ , 

raisable for portions under the trusts of the aforesedd term 
of five hundred years in the said estates at &c., devised 
by the will of the said E. D. : 



(a) The liberty to many is only necessary wUere the infant, as in Liberty to 
this case, is a ward of Court. Where the application is only under the marry neces- 
Act for the purpose of making a settlement binding on the infant, the '^ of ward 
words *' and that upon due execution " &c,, may be omitted. 

(h) The Court can, under the Infants* Settlement Act, enable the 
infant to assign, but, it is dbnceived, cannot enable her to give a mere 
personal covenant, therefore she is not made to assign as sbttlob. As 
to the husband's concurrence see note (a) to Preced. XXXr.p,318. 
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Secondly^ All that the moiety to which the said C. D. 
is now or will upon the solemnization of the said mar- 
riage become entitled as aforesaid of the net residue of 
the money to arise from the sale and conversion of the 
freehold, copyhold, and leasehold estates of the said 
testator at &c., and of the testator's residuary personal 
estate (if any) : 

And also all arrears and accumulations of income which 
on the day of the solemnization of the said marriage shall 
be due to the said C. D. in respect of the said shares and 
premises hereby assigned, and so that such arrears and 
accumulations of income shall, as from the day of the 
said marriage, merge in and be added to and considered 
as part of the capital of the said shares and premises 
hereby assigned. 

To HAVE AND RECEIVE the premises unto the trustees 
Upon trust for the said C. D. until the said intended 
marriage, and after the solemnization thereof upon the 
trusts hereinafter declared concerning the same. 

And this Indenture also witnesseth that in obe- 
dience to the said order, and in consideration of the said 
intended marriage, the said C. D. hereby directs (a), and 
the trustees hereby declare and do agree with the other 
parties hereto, That the trustees shall after the said in- 
tended marriage stand possessed of the said shares, arreaiB 
and accumulations of income, and premises hereinbefore 
assigned to them Upon the trusts following, (that is 
to say), 

Upon trust that the trustees or the survivors or survivor 
of them, or the executors or administrators of such sur- 
vivor, or other the trustees or trustee for the time being 
of these presents, hereinafter called the trustees or trustee, 
shall either permit the said shares, arrears of income, 
and premises hereinbefore assigned, or any part thereof, 
to remain in their present investments or condition, or 



(a) This being a settlement of the wife's property only, in which 
under the M. W. P. A. the husband would take no interest, he does not 
coiyjur in directing. 
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shall aa soon as conyenient obtain payment or transfer of settlbic£nt8. 
the moneys or investments representing the premises or ^ ^^^ ^I« 
any of them, or any part or parts thereof, when and as Imfajnt's 
the same shall respectively become payable or transfer- Settlement. 
able, and as regards investments of which transfer shall 
be so obtained, shall either retain the same or shall, with 
the consent of the said Lord B. and C. D. during their 
joint lives, or of the survivor of them during his or her 
life, and so that the consent of the said C. D. may be 
effectual notwithstanding her infancy (a), and after the 
death of the survivor at the discretion of the trustees or 
trustee, sell, call in, or convert into money the same or 
any of them, and shall with the like consent or at the 
like discretion invest the money arising thereby, and also 
any money received in respect of the premises, in the 
names or name of the trustees or trustee in manner follow- 
ing, and not otherwise, 

In [Investment Clause, Form, No. 18.] 

And it is hereby agreed that the trustees or trustee 
shall stand possessed of the premises hereinbefore as- 
signed, or the investments representing the same, herein- 
after called the trust fund, and of the annual income 
thereof. Upon the trusts following, (that is to say,) 

[Tmst for wife for life, and then for husband for life. Trusts to pay 

Form, m. 21.] '^Z^f:''* 

And after the death of the survivor of the said C. D. »nd then to 

and Lord B., It ib hereby agreed that the capital and his life. 

income of the trust fund shall be held In trust for [issue 

of marriage, as husband and wife or survivor shaU appoint, 

from Form No. 24, first eloMseJ] 

And in default of and until and subject to any such Then for issue 

appointment In trust for all or any of the children of the husband «id" 

said intended marriag^e (except an eldest or only son, and ^i^eo' , ,, 

, ,r^ .. r _ survivor shall 

except any other son who before attaining the age of appoint. 
twenty-one years shall succeed to the title of Baron B.), Ip^lntment to 
who being sons or a son attain the age of twenty-one ^u children 

of Dianiage, 
— ■ except son, 

(a) As to the power of an infant to oonHent, «ee lie D^Angibav, title. If he is 

Andrevyg v. Andrews, 15 Ch. D. 228. only child 

then for him. 
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yeaiB^ or being daughters or a daughter attain that age 
or marry under it^ and if more than one in equal shares ; 
and if there should be no child who attains a Tested 
interest under the aforesaid trust in default of appoint- 
ment, then in trust absolutely for the first or only son (if 
any) of the said intended marriage who attains the age of 
twenty-one years and also succeeds to the title of Baron B. 

[Hotchpot dausBy from Form No. 24. 

Advancement clause^ Form No. 26.] 

And it is hbrebt aobeed that if there should be no 
child of the said intended marriage who attains a vested 
interest under the trusts in default of appointment herein- 
before containedi then subject to the trusts and powers 
herein contained, the trust fund, and the income and 
statutory accumulations (if any) of the income thereof, 
or so much thereof respectively as shall not have become 
vested or been applied under any trust or power herein 
contained or under any statutory power, shall after the 
death of the said Lord B., and sach failure of children 
as aforesaid, be held In trust [trusts of the wife^s trust 
fimiy Ferm No. 80, ha say^ the trust fund; indead of the 
wife's trust fund]. 

Pbovibed always, and it is hereby agreed, that the 
trustees or trustee shall after the solemnization of the said 
marriage, out of the trust funds coming to their hands 
under these presents, raise the following sums and apply 
or pay the same as hereinafter mentioned, (that is to say) 

First, the trustees or trustee shall and they or he are 
hereby required to raise a simi of & and to pay 

the name to the aforesaid guardians of the said C. D. or 
the survivor of them, to be by them or him applied in 
discharging the cost of the outfit of the said C. D. pre- 
paratory to her marriage, and all liabilities connected 
therewith, and the surplus (if any) of the said sum of 
£ , after answering the purposes aforesaid, shall be 

paid by the said guardians or guardian to the said C. D., 
but the receipt of the said guardians or guardian shall be 
a complete discharge to the trustees or trustee for the 
said sum of £ 
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Secondly, the trustees or trustee shall and they or he Settlements. 
are hereby required to raise such sum as they or he •X.XXlli. 
shall deem proper for the purpose of discharging the Infant's 
costs and expenses of all parties of and incidental to the Settlemknt. 
preparation, execution, and completion of these presents, 
and the hereinbefore mentioned indenture of even date 
herewith, and of and incidental to all proceedings in the 
said action Be D., D. y. M. with reference thereto or to the 
said marriage, and the statement in writing of the trustees statement in 
or trustee as to the amount of all such costs and expenses ^^^ " be 
shall be conclusive that the amount mentioned in such conclusiye. 
statement is the proper amount, and shall be binding 
on all persons claiming under these presents, And the 
amount so to be raised as aforesaid shall be applied by 
the trustees or trustee in discharge of the costs and ex* 
penses aforesaid. 

[Add power for wife to make a settlement on ftUure 
marriage, Form No. 33 ; Agreement to settle other property 
of wife, Form No. 35, and other powers and provisions 
required, from Preced. XXXI. ante, concluding with power 
to husband and wife and survivor to appoint new trustees, 
Form No. 46], 

In witness &g. 

The Infants' Settlement Act (18 & 19 Vict. c. 43) enables a female EfTect of agree- 

infant with the sanction of the Court, if she has attained seven- »«'»* ^7 *»J"* 

to Mfetie "* — 
teen years of age, to settle or contract to settle, her own property and 



property over which she has any power of appointmiBnt at the date of 
the settlement, whether in possession, reversion, remainder, or expect- 
ancy, except where the power is expressly declared not to be exercisable 
during infancy, or where the infant being tenant in tail dies under 
twenty-one. But there is no power in the Act to bind any future 
property, that is, property to which she is not entitled in reversion, 
remainder, or expectancy at the date of the contract, but which may 
devolve on her during the coverture, and since the M. W. P. A., 1882, 
this cannot be bound by the husband's covenant. 

It is however conceived that the infant would on attaining twenty- Election after 
one be bound to elect whether her covenant to settle shall bind future ***»'"*'>K 
property or not, inasmuch as the principle of WtUougKby v. Middleton 
2 J. & H. 344, and Re VarcUm's Trusts, 28 Ch. D. 124, is extended by 
the M. W. P. A., 8. 2, to the future property of the wife, so that in 
electing to confirm the covenant she binds her future property, not- 
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withstaDding that she is restrained from anticipation. (But see Smith 
V. Lucas, 18 Ch. D. 531, and Be WheaUey^ Smith v. Spence, 27 Ch. D. 
606, as to the doctrine of election applying where there is a restraint 
upon anticipation). 

If the infant's agreement to settle other property is not made with 
the sanction of the Couit, she would be bound to elect as to all the 
property, present and future, included in the agreement. 

The Infants' Settlement Act enables the Court to sanction a post- 
nuptial settlemeut : Powell y, Oakley, 34 Beay. 575 ; Be Wood, Brook' 
ing y. Brooking, Solor. J., 1883, p. 534; Be Sampson and Wall, 
25 Ch. D. 482. 

The Court will not sanction a provision prohibiting the wife from 
exercising a testamentary power yested in her in default of issue of the 
marriage, in fayoor of her husband, although he married a ward in 
defiance of an order of the Court : Be Sampson and Wall, uhi supra. 
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Ante-nuptial Settlement of Policy on Husband's 
Life. (Witnessing part.) Variation where hus- 
band DEMISES his LIFE INTEREST in Settled lands to 

SECURE PATMENT of the PREMIUMS. 

[Prior witnessing parts of settlement by husband of the 
husband^ s trust f\wd^ and hy wife of the wife^s trust fundy 
as in Preeed. XXXL ; or witnessing part of settlement by 
^fo of the trust fund^ her settled fund being the only fund 
settled and so called^ as in Preeed. XXXIIL] 

And Tffls Indenture also witnbsseth that in con- 
sideration of the said intended marriage the said [Au0&aiu2] 
AS SETTLOR hereby assigns unto the trustees 

All that policy of assurance effected in his own 
name and on his own life for the sum of £ with 

the Insurance Company, dated the day of 

, numbered , and at the annual premium of 

£ , and the said sum of £ and all other 

money to become payable thereunder : 

To HOLD to the trustees Upon trust that the trustees 
or trustee (a) shall as soon as may be after the death 



(a) These words are ustd on the assumption that the expression 
" trustees or trustee '* has been preyiously defined a« in Preeed. XXXI. 
p. 319. 
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of the said {husband] set in and receive the money to Settlemerts. 

'VY'VTV 

become payable thereunder, and stand possessed of the ^ ^^^ ^ • 
net residue thereof after discharging all costs and expenses Poucr. 
of recovering and receiving the same, upon the trusts, 
and subject to the powers and provisions hereinbefore 
declared concerning money forming part of the husband's 
trust fund [or if there is no such fund seUUd, say, the 
trust fond] in favour of the said [tvife] and the issue of 
the said intended marriage, but with this variation (a). 
That if there should be no child of the said intended 
marriage who attains a vested interest under the trusts 
hereinbefore contained in default of any appointment by 
the said [hiuiband] and [ii^/<?], or the .survivor of them, 
then subject to the trusts and powers herein contained, 
the said policy or the money received thereunder and 
the investments representing such money and the income 
and statutory accumulations (if any) of the income thereof, 
or so much thereof respectively as shall not have become 
vested or been applied under any trust or power herein- 
before contained or under any statutory power, shall be 
held in trust for the said [husband] absolutely (b), 

[Add covenant by huAand to keep up policy ^ Form 
No. 34 ; pouter to apportion mixed funds and other forms 
as required as in Preced. XXXI,]. 

In witness, &c. 

Notice ill writing of this assignment should be gi7en to the Insurance 
Company, see note to Preced. XIX. 



(a) This yariation applies only if there is no husband^s tnist fund 
settled. 

(h) Where the husband demises his life interest in settled lands to 
secure the payment of the premiums on the policy, add to the recitals 
in the earlier part of the deed the following : — 

And whereas under the will of deceased, Reciuuf 

dated &c. and proved in the Principal Probate Registry ^^^^^^ "^* 
on &c. the said [husband] is entitled in possession for his 
life without impeachment of waste to the lands and 
hereditaments hereinafter demised, And it has been 
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And Tfflfl Indenture also witnesseth that in pur- 
suance of the said agreement in this behalf and in 
consideration of the said intended marriage the said 
[hfMband] as settlor hereby grants and demises unto the 
trustees hereinbefore named All &c. To hold unto the 
trustees for the term of 99 years from the day next before 
the date of these presents if the said [&t£«ia?icZ] shall so 
long live without impeachment of waste. Upon trust for 
the said [AK«&an{2] until the solemnization of the said 
marriage. And after the solemnization thereof Upon 
trust out of the rents and profits of the said demised 
premises to raise and pay any money which may become 
payable by the said [hvsband] under his covenant here- 
after contained with reference to the said policy herein- 
before assigned or any policy or policies to be substituted 
in lieu thereof, And also to raise and pay any other 
money hereinafter authorized to be raised and paid out 
of such rents and profits for purposes connected with any 
such policy [i.e. vmder Form No. 34, with the addition of 
the words in the next note\^ And it is hereby agreed that 
subject to the trusts aforesaid the trustees or trustee shall 
pay the rents and profits of the said premises hereby 
demised or so much thereof as shall not from time to time 
be required to answer the trusts aforesaid unto or permit 
the same to be received by the said \}m8band\ 

Where a life interest is demised, the following words should be 
added to the power of the trustees to keep up or restore the policy or 
effect a new policy in the second clause of Form Na. 34 after the word 
" discretion," 

raise and pay out of the rents and profits of the heredita- 
ments hereinbefore demised, or if such rents and profits 
be insufficient, then [continue as in Form No. 34]. 
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Tbansfeb of a Mortgage in contemplation of the sirrrLEHEKTB. 

marriage of the mortgagee. XXXV. 

This Indenture [indorsed (a) an a mortgage dated cfe<J., ^j^^^^^ 

1880, to secure to the intended mfe, then F. B.y £3000 and 

intered] made the &c., between the within named P. B. Parties. 
\wifd] of the first part, D. D. of &c. [htisband] of the second 
part, and Sir F. B. of ifec, Baronet, Arthur D. of &c., and 
H. D. B. of &c., which three last named persons are 
hereinafter called the trustees, of the third part : 

Whereas a marriage has been agreed on and is intended Keciuis. 
to be solemnized between the said F. B. and D. D. : intended 

mamage. 

And whereas the within mentioned sum of £3000 That mortgage 
-with the current half-year's interest thereon, is owing debt still due 
to the said F. B. on the security of the within written 
indejiture : 

And whereas upon the treaty for the said marriage it Agreement for 
was agreed that the said sum of £3000 and the interest *""«^«'- 
thereon, and the securities for the same, should be trans- 
ferred to the trustees upon the trusts and under and 
subject to the powers and provisions hereinafter contained 
or referred to. 

Now THIS Indenture witnesseth that in pursuance First 
of the said agreement, and in consideration of the said *•****""• 
intended marriage, the said F. B., as mortgagee, with Assignment of 
the approbation of the said D. D., hereby assigns 

All that the principal sum of £3000 so owing to the 
said F. B. on the security of the within written indenture, 
and all interest due and to become due thereon, and the 
benefit of, and the right to exercise and enforce, all 
powers and securities for compelling payment of the 
same: 

To HOLD unto the trustees In trust for the said F. B. Habendum. 

(a) Transfers of mortgages to trustees, as in the case in the text, or 
on the appointment of new, or the retirement and discbarge of old, 
trustees, may be made by indorsement where circumstances admit, 
since no money passes, but if a transfer has to be sent to different 
places for execution it is safer to effect it by supplemental deed than 
risk the loss of the mortgage deed. 



336 



PBECEDENTS. 



Settlementb. 

XXXV. 

Transfer of 
mortoage. 



Second 
testatum. 

Conveyance. 



Habendum. 



Power to 
appoint new 
trustees. 



When transfers 
may be by 
supplemental, 
or indorsed 
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until the said intended marriage, and after the solemniza^ 
tion thereof Upon the trusts and under and subject to 
the powers and provisions declared concerning the same 
hj an indenture intended to bear even date herewith 
and to be made between &c. [the marriage settlement.'] 

And this Indektube also witnesseth that in further 
pursuance of the said agreement, and for the considera- 
tion aforesaid, the said F. B. as uobtgaoee, with the 
approbation of the said D. D., hereby conveys unto the 
trustees 

All the messuages, lands, and hereditaments com- 
prised in and conveyed by the within written indenture. 

To HOLD unto and to the use of the trustees in fee 
simple, subject to the right of redemption subsisting 
under the within written indenture on payment of the 
said sum of £3000 and the interest thereon : 

And it is herebt declared that the power of appoint- 
ing new trustees of these presents shall be exercisable by 
the said D. D. and F. B. during their joint lives, and by 
the survivor of them during his or her life. 

In witness, &c. 

This transfer is an independent trust deed, and contains a separate 
power to appoint new trustees, so that the settlement is not brou«;ht 
on the title to the estate. The money, being settled upon trusts, is 
necessarily held by the trustees on a joint account If the transfer 
were after the settlement, to secure settlement money, it should be a 
transfer to the transferees on a joint account, without disclosing the 
trusts. 

This being a mere transfer of mortgage no covenant is required 
except by the wife as mortgagee. 
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SECT. VL New 

Trustees. 

APPOINTMENT, RETIREMENT, AND DISCHARGE OF XXXVI. 

TRUSTEES. NewT^ees 

Appointment by Supplemental Deed of New Trustees ment. 
of the Settlem^it, Preced. XXXI. under C. A. s. 31 ; 
and Declaration vesting the right to recover 
part of the trust property under C. A. s. 34 (!)• 

This Indenture made Ac, between A. D. of &c., and Parties. 
B. D. his wife [donees of the power] of the first part, M. 
of &c., and N. of &c. [the new trustees] of the second 
part) and Y. of &c., Z. of &c. [the continmng trustees']^ 
and the said M. and N. of the third part, and supple- 
mental to an indenture dated &c., and made between &e. 
hereinafter called the principal indenture (being a settle- 
ment made previously to the marriage then intended and 
since solemnized between the said A. D. and B. D.) 
[Preoed. XXXI.] and of which principal indenture W. 
and X., and the said Y. and Z. are the trustees : 
' Whereas the sum of £ , being money repre- Recitaii. 

senting part of the husband's fund settled by the prin- areridoncT:^ 
cipal indenture, has been sold and has been invested 
under a power for that purpose therein contained, in the 
purchase and in defraying the costs of the purchase of a 
messuage and hereditaments situated at &c., and which 
by an indenture dated &c. [Conveyanee of residence, 
Preced. XXXII] were conveyed to the trustees of the 
principal indenture upon trust for sale, and for dispo- 
sition of the net proceeds of sale in accordance with the 
terms of that indenture : 

And whereas the investments representing the residue what the 
"of the husband's trust fund now consist of the mortgage "g'^^J.^^"" 
debt of £ and other investments mentioned in the 

schedule hereto standing in the joint names of the same 
trustees : 

And whereas no part of the wife's trust fund settled by Wife'i trust 
the principal indenture has yet fallen into possession : j^LcMion" 
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TRUiiTEES. 

XXXVI. 

W. resident 
abroad: 

X. a lunatic : 

Intention to 
appoint new 
trustees and 
transfer mort- 
gage and other 
investments : 



Intention to 
appoint new 
trustees 
of residence 
purchased. 



First 
testatum. 

Appointment 
of new 
trustees. 



And whereas the said W. has been resident ont of 
the United Kingdom for more than twelve calendar 
months (a) : 

And whereas the said X. is now a person of nnsound 
mind, duly found so by inquisition : 

And whereas the said A. D. and B. D. are desirous of 
appointing the said M. and N. to be trustees of the prin- 
cipal indenture in the place of the said W. and X. : 

And whereas it is intended that by an indenture 
intended to bear even date with but to be executed 
after these presents and to be made between the said 
Y. and Z. of the one part, and the said Y. Z. M. and 
N. of the other part, the said mortgage debt and the 
interest due and to become due thereon and the securities 
for the same shall be transferred to the said Y. Z. M. and 
N. (b) : 

And whereas it is intended that as soon as may be after 
the execution of these presents the other investments 
mentioned in the schedule hereto shall be transferred (I) 
into the joint names of the said Y., Z., M., and N.» as 
trustees of the principal indenture : 

And whereas it is also intended that by an indenture 
bearing even date herewith and made between the same 
parties and in the same order and supplemental to the 
said indenture of &c. [Conveyanee of residenee^ Preced, 
XXXIL], the said M. and N. shall under a power for the 
purpose contained in the same indenture be appointed 
trustees thereof in the place of the said W. and X., and 
that the said indenture of even date shall contain the 
proper declaration for vesting in the said Y., Z., H. and 
N. the messuage and hereditaments comprised in the said 
indenture to which it is to be supplemental : 

Now THIS Indenture witnbsbeth that the said 
A. D. and B. D. in exercise of the power for this purv 
pose given to them by the principal indenture and of 
every other power enabling them, hereby appoint the 



(a) Evidence of this fact should be obtained and preserved. 
(h) As to the necessity for these transfers see C. A. s. 34 (3). 
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said M. and N. to be trustees of the principal indenture New 

in the place of the said W. and X^ and jointly with y^^VI 
the said Y. and Z. for all the purposes of the principal * — 
indenture. 

And this InDSNTUBE also WITNESBETH that the said Second 

A. D. and B. D., with the assent of the said T. and Z. **'***^^^^ 
hereby declare that all chattels and also the right jbo vesting 
recover and receive all debts and other things in action ^f ^M** ^ 
subject to the trusts of the principal indenture, shall 
forthwith vest in the said Y., Z., M. and N. as trustees 
of the principal indenture and as joint tenants for the 
purposes and upon the trusts thereof. In witness^ &c. 



The Sohedule above befebred to. 

List of investments representing the husband's trust fund 
other than the messuage and lands purchased. 

It is unnecessaiy dow to add a declaration of trost of tlie atopics and No declsratioa 
shares to be transferred. The only object of that trust formerly was to ^^ ^^'^ 
make a debt by breach of trust a specialty debt. Now by statute ^^' 

32 d; 33 Vict. c. 46, specialty debts have no priority. 

The effect of the declaration as to vesting is to make it unnecessary Execution by 
to send the deed abroad for execution by W., or to apply in the lunacy W. or appli- 
of X, for a vesting order, but the transfer of copyholds or mortgages car i?^^™^^^^. 
stocks or shares must be obtained as before the G. A., see s. 34 (3). necoMary. 

The assent of the continuing trustees to the declaration on the ap- Assent of 
pointment of new trustees is not required by the Act, but it is desirable oontinaing 
to shew by the deed that they do assent neoea^y!*^ 



Appointment by Supplemental Deed of New Trustees. XXXVII. 
of the Eesidenoe purchased by Settlement Trustees ^, ~ — 

NewTrustesiss 

[Preced. XXXIL'] ; and declaration vesting it of residence. 

under C. A. s. 34 (1). 

« 

This Indenture made &c., between &c. [the same date Parties. 
and parties as last Precedent], and supplemental to an in- 
denture hereinafter called the principal indenture, dated 
&c. and made &c., whereby a messuage and hereditaments 
situated at &c. were conveyed to the said W., X., Y., and 
Z. as trustees upon trust for sale [Precedent XXXIL] 

z 2 
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Whereas the said W. has been resident out of the 
United Kingdom for more than twelve calendar months : 

And whereas the said X. is now a person of nnsonnd 
mind, duly found so by inquisition : 

And whereas the said A. D. and B. D. are desirous of 
appointing the said M. and N. to be trustees of the 
principal indenture in place of the said W. and X. 

Now THIS Indentubb WITNESSETH that the said 
A. D. and B. D., in exercise of the power for this pur- 
pose given to them by the principal indenture and of 
every other power enabling them, hereby appoint the 
said M. and N. to be trustees of the principal indenture 
in the place of the said W. and X. and jointly with 
the said Y. and Z. for all the purposes of the principal 
indenture. 

And this Indenture also witnesseth that the 
said A. D. and B. D., with the assent of the said Y. 
and Z.y hereby declare that all the estate and interest 
of the said W., X., Y., and Z. and each of them, in the 
messuage and hereditaments now subject to the trusts 
of the principal indenture shall forthwith vest in the 
said Y., Z., M., and N. as trustees of the principal in- 
denture and as joint tenants in fee simple [or as the case 
may })e\ for the purposes and upon the trusts thereof! 
In witness &c. 

The effect of this declaration is to make it unnecessary to send 
abroad the conveyance for execution by W., or to apply in the lunacy 
of X. for a vesting order. 

If the property is within any registry district the deed must be r^a- 
terod there : G. A. s. 34 (4). 

As to the assent of the continiung trustees, see note at end of last 
precedent. 



xxxvm. 

New Trustee 

OF A lAORT- 

OAOE Debt 
AKD Transfer 

OF MORTOAOE. 
Partiea. 



Appointment of a New Trustee of the Mortgage 
Debt settled by Precedent XXXV,, and Transfer 
of the Mortgage, the trusts being disclosed. 

This Indenture made &c. between D. D. of &c. and 
F. D. his wife [donees of power] of the first part, H. D. B. 



PBEOEDBNTSL 341 



of &c. 
trustee 



'retiring trusiee] of the second part, X. of &c. [new New 
of the third part, and Sir P. B. of &c. Bart. xxXvSl 

A. D. of &c. [continuing trustees]^ and the said X. of the ^ 

fourth part : 

. Whereas this indenture is supplemental to an inden- Recitab 
ture of transfer of mortgage hereinafter called the ^^***^f^^®^ 
principal indenture dated &c., and made between the mental to 
said F. D.y then F. B., of the first part &c. [the eettlement ,^tgage. 
of the mortgage ddft of £3000, Preeed. XXXVJ}, for secur- 
ing the payment to the parties thereto of the third part 
the principal sum of £3000 and interest, belonging to 
them on a joint account and indorsed on an indenture of 
mortgage dated &c. 1880, and made between &o. : 

And whereas the said sum of £3000 secured hj the That principal 
principal indenture, with the current interest thereon, is [^yJlJJ^gtiU 
still due to the said Sir F. B., A. D. and H. D. B. upon due- 
the security of the principal indenture : 

And whereas the said H. D. B. is desirous of being Desire of 
discharged from the trusts of the principal indenture, ^^harJ^, 
and the said D. D. and F. D. are desirous of appointing 
the said X. in his place as trustee thereof : 

Now THIS Indenture witnesseth [appointment by Vmt 
D.D. and F.D. of X. in the place of K B. D. adapting ^^^^t 
the last Precedent] : of new trn»tee. 

And this Indentube also witnesseth that the said Second 
feir F. B.^ A. D,, and H. D. B* ab teustees hereby assign A^^^^t of 
unto Sir F. B., A. D, and X (a) mortgage debt. 

All that the principal sum of £3000 now owing on 
the security of the principal indenture, and all interest 
due and to become due thereon, and the full benefit 
of and the right to exercise and enforce all powers and 
securities for compelling payment of the said sum and 
interest : 

To HAVE AND BEGEIYE the samo unto the said Sir HabendtmK 

F. B., A. 1)., and X. 

Upon the trusts by the principal indenture declared or 
referred to concerning the same ; 

~ (a) This assignment is made under 22 & 23 Vict. c. 35, s. 21. See 
abo C. A. s. 50» 
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And this Indentube also witnesbeth that the said 

inrx ynT ^^ ^- ^-^ ^ I^-> ^^ H. D. B., as trustees, hereby 
eonrey unto the said Sir F. B., A. D., and X. (a) 

All the hereditaments comprised in and conreyed by 
the said indenture of mortgage of ftc. 1880, and the 
principal indenture : 

To HOLD unto and to the use of the said Sir F. B^ 
A. D., and X. in fee simple Subject to the right of 
redemption subsisting therein on payment of the said 
sum of dCSOOOy and the interest thereon. In witness &c. 

The traDsfers of mortgages in this and the next precedent are neces- 
sary because a vesting declaration under C. A. s. 34 does not apply to 
mortgagee : see subs. 3. 

As to the advantage of making a transfer to a new trustee by sup- 
plemental deed see note (a) to Preoed. XXXY. 



•Kkw 

TaUSTEGS. 

XXXIX. 

Transfer of 
MoinoAGB. 
Parties. 



Recital that 
money still 
dae on the 
mortgage 
and belongs 
to tike tnuis- 
ferees. 



Traksfeb of a Mobtgage on the appcHutment of a 
new trustee, the trust not being disclosedy and the 
original number of trustees not being kept up. 

Tms IwDEWTTRE made &c., between H. B. of &c., 
M. D. of &c., and D. B. of &c., hereinafter called the 
mortgagees, of the one part, and X. of &c., and Y. of &c., 
hereinafter called the transferees, of the other part, sup- 
plemental to an indenture of mortgage, hereinafter called 
the principal indenture, dated (be, and made &c., for 
securing to the mortgagees the sum of £5000 and interest 
on property situated at (fee. 

Whereas the said sum of £5000 is still due on the 
security of the principal indenture with the current half- 
year's interest thereon, which siun and the interest now 
belong to the transferees on a joint account (b). 



(a) This oonveyanoe is made under C. A. s. 50. In reference to this 
and the last note, see the second note to that section, ante. 

(h) This recital enables the trusts to be kept off the title : Be Hkr- 
mem, (fee, Railway Co.j 24 Ch. D. 720. 



PBECEDSNTS. 343 

Now THIS iNDENTuas WITNESSETH that in considera-* Kew 
tion of the prexaum the mortgagees^ as mobtoagees^ XX^IX 
hereby assign unto the transferees : 

All tiiat the sum of £5000 now owing on the principal Fint 
indentiixe, and all interest due and to become due thereon, Jj^*^^^ ^f 
iHid the full benefit of and the right to exercise and debt. 
enforce all powers and securities for compelling payment 
Kit the said gam and int^est ; 

To HATB AKD BEGEiYE the Same imto the tranferees HabeDdum. 
absolutely on a joint account. 

And this Indektube also witnesskth that for the second 
consideration aforesaid the mortgagees, as mobtgagees, ^^e""^^^ 
hereby convey unto the transferees : 

All the hereditaments comprised in and conveyed by 
the principal indenture, 

To hold unto and to the use of the transferees in fee 
simple, Subject to the right of redemption subsisting 
therein on payment of the said sum of £5000 and the 
interest thereon. In witness &c 

See the notes at the ead of last Precedent, and see C. A. s. 31 (3). 



Appointment of Sbpabate Tbustees under a will under XXXIXa. 

C. A., 1882, s. 5. „ 

Separate 

Tms Indentube made &c. between M. of &c. [«t*r- '^^"^^ 
viving trustee] of the first part, L. of &c. [new trustee] of Parties. 
the second part and X. o£ &c. and T. of &c. [new and ^^®^***»- 
separate trustees] of the third part : 

Whereas T. T. late of &c., by his will dated &c., Will. 
appointed the said M. and N. since deceased executors 
and trustees thereoj^ and devised and bequeathed his real 
estate and the residue of his personal estate to the said 
M. and N. Upon trust to sell the said real estate (including 
chattels real), and call in, sell, and convert into money 
such part of his personal estate as should not consist of 
money ; And out of the money to arise thereby and out 
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of his ready money to pay his funeral and testamentary 
expenses and debts and legacies and to invest the residue 
of the said money as therein mentioned. With power to 
vary securities and to pay the annual income thereof to 
his wife S. T. (since deceased) during her life. And after 
her death the capital of one moiety was directed to be 
held Upon trust to pay the annual income thereof to hb 
daughter Jane D. the wife of &c. during her life without 
power of anticipation during any coverture. And after her 
death Upon trusts for the benefit of the issue of the said 
Jane D., And the capital of the other moiety was directed 
to be held Upon trust to pay the annual income thereof 
to his daughter Mary E. the wife of &c. during her life, 
without power of anticipation during any coverture. And 
after her death Upon trusts for the benefit of the issue 
of the said Mary E. : 

And whereas the said testator died on &c., without 
having revoked or altered his said will, which was on &c. 
proved by the said executors in the Principal Probate 
Begistry : 

And whereas the said M. and N. have sold all the real 
estate of the said testator, and have converted so much 
of his personal estate as did not consist of ready 
money, and have paid his funeral and testamentary ex- 
penses and debts and legacies, and have invested the 
residue of the said money in the purchase of the Pre- 
ference and Debenture Stocks mentioned in the Schedtde 
hereto : 

And whereas the said S. T. died on &c. and the said 
N. died on &c. 

And whereas no person is nominated by the said will 
to appoint new trustees thereof after the death of the 
said S. T. 

And whereas the said M. as the surviving trustee of 
the said will is desirous of appointing the said L. a 
trustee thereof in the place of the said N. deceased, and 
also of appointing the said X. and Y. as separate trustees 
of the moiety of the said testator's residuary estate held 
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in trust for the said Jane D. and her issue as herein- se^^e 
before mentioned : Teubtbbs. 

And whereas it is intended that as soon as conveniently ^^ ^^^^ ^ 
may be the said M. shall sell so much of the Preference 4nd to transfer 
Stock in the Kailway Company mentioned in the *^' "'^"^*^' 

Schedule hereto as shall be su£Bcient to pay the costs of 
and incidental to the preparation and execution of these 
presents, and of the transfers hereinafter referred to or 
otherwise incurred in the execution of the trusts of the said 
willy And shall transfer (a) one moiety of the residue of 
the investments mentioned in the Schedule hereto into 
the names of the said X. and T, to be held by them TJpon 
the trusts affecting the one moiety of the residuary estate 
of the said testator held in trust for the said Jane D. and 
her issue. And transfer (a) the remaining moiety of the 
said residue of investments into the names of the said 
M. and L. Upon the trusts affecting the other moiety of 
the said residuary estate held in trust for the said Mary 
E. and her issue. 

Now THIS Indenture witnbsseth that in exercise of Fiwt testatum. 
the power for this purpose given to him by the Con- Appointment 

. _ _ « £, . ^rtr^^ ■■ i. ofanewtrustee 

veyancing and Law of Property Act, 1881, and of every of will, 
other power enabling him, the said M. hereby appoints 
the said L. to be a trustee of the said will of the said 
T. T. in the place of the said N., and jointly with the 
said M. for all the purposes of the said will except as 
regards the moiety of the residuary estate of the said 
T. T. by his said will directed to be held in trust for the 
said Jane D. and her issue. 

And this Indentube also witnesseth that the said second 
M. in exercise of the power for this purpose given to him tesutum. 

* rro Appointment 

by the Conveyancing Act, 1882, and of every other of separate 
power enabling him, hereby appoints the said X. and T, one^mdety.*** 
to be trustees of the will of the said T. T. so far as 
regards the moiety of his residuary estate by his said 
will directed to be held in trust for the said Jane D. and 
her issue. In witness &a 

(a) As to the necessity for these transfers, see 0» A., s. 34 (3). 
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Kcw AKD The Sghedulb abotb bkfsbbkd to. 

Trustees. [ To Contain a list ofinvegimerUs represeniinff ihe rmduary 



XXXIXa* esUUe of T. T. deceased.'] 



As to the declaration of trust being unnecessary, see first note at the 
end of Preced. XXXVL . 



Recitalf. 



Retibement Betibement AND DiscHABGE of a Tntstoe BBder C A* 
DncHA^B OF s. 32 ; and Deolasatiov vestdio the bzght to ue- 

Tbdbtbeb. ootsb part of ike teart property in the continuing 

^^ iRBteeB alone under s. 34 (2) ; by deed supple- 

mental to the Settlement, Preced. XXXI.^ and to 
the appointment of new trustees thereof, Preced. 
XXXVL 

Parti«fc Tras Indentube made &c, between A, D, of &c. and 

B. D. his wife [donees of power'] of the first part, Y. of 
&c. [reiirinff trustee] of the second part, and Z. of &c. 
M. of &c., and N. of &c. [eontimUng trustees] of the third 
part, and supplemental to an indenture hereinafter called 
the principal indenture, dated &c., and made between &c., 
being a settlement made preyiously to the marriage then 
intended and since solemnised between the said A. D. 
and B. D. [Preeed. XXXI.], and of which principal 
indenture the said W., X., Y., and Z. were trustees, and 
also supplemental to another indenture, itself supple- 
mental to the principal indenture, and hereinafter called 
the supplemental indenture, dated &c^ and made between 
&c., being an appointment of the said M. and N. as 
trustees of the principal indenture, in place of the said 
W. and X. [Preced. XXXVL] 
sute of settled Whoroas the husband's trust fund oth^ than the mes- 
property. guage and hereditaments purchased as mentioned in the 
supplemental indenture, and other than the sum of cash 
hereinafter mentioned, now consists of the investments 
mentioned in the first part of the schedule hereto, and 
the second part of the same schedule contains a debtor 
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and creditor account showing tlie sales and investments REriBEMBirt 
made and the receipts and payments of the trustees in DjsoHABax or 
respect of the capital of the said trust fund (a) ; and by TausTKBi. 

such account it appears that there is now a balance of 

Ji cash in the hands of the trustees, standing to 

Ibrir credit at the bank : 

And liheteas the wife's trust fond has not fallen into 
possessioii: 

And whereas fhe Hifl Y. is desirous oi being discharged Desire of 
from the trusts of the principal jadiaature : dirchlrg^. * 

And whereas it is intended that XBaBediaftdy after intention to 
the execution* of these presents the investments 



tioned in the first part of the schedule hereto, and the and 
residue of the said cash balance after deducting the costs residence.^ 
pf and relating to the preparation and execution of these 
presents or otherwise incurred in the execution of the 
trusts of the principal indenture, shall be transferred into 
the joint names of the said Z., M., and N. alone (b) : 

And whereas it is also intended that by an indenture 
bearing even date herewith, and made between the same 
parties and in the same order, and supplemental to the 
conveyance of the aforesaid messuage and hereditaments 
and to the indenture appointing the said M. and N. to be 
trustees thereof in place of the said W. aixd X., the said 
T. shall be also discharged from being trustee of the said 
messuage and hereditaments, and that the same shall be 
vested in the said Z., M., and N. alone as joint tenants 
and trustees thereof [neoBt Preeed.'] : 

Now THIS InDENTUBE WITNESSETH that the said T. by First 

this deed declares that he is desirous of being discharged ^gJ^I^^^JJ'te 
from the trusts of the principal indenture. discharged. 

AkD this InDENTUBB FURTHEB WITNESSETH- that the Second 

said A. D., B. B., Z., M„ and N. hereby consent to the *«'***«™- 
discharge of the said Y. from the trusts aforesaid. And dischl^ge!' 



(a) This is a better mode of shewing the dealings than recitals. 

(h) As to the necessity of these transfers, see 0. A., s. 34 (3), and 
where a mortgage forms one of the investments, see recital of intended 
transfer thereof in Freced. XXXVI. 
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PRECEDENTS. 



Retibemest 

AJXJ> 

DXSCHABGEOF 

T&UBT£E8. 

Third 
testatum. 
Declaration 
vesting the 
right to 
recoyer 
chattels and 
choses in 
action. 



to the vesting in the said Z., M.^ and N. alone of the trust 
property. 

And this Indentube also wttnesseth that all the^ 
parties hereto do and each of them doth hereby declare 
That all chattels^ and also the right of the said Y., Z., M.^ 
and N. to recoyer and receive all debts and things in. 
action subject to the trusts of the principal indenture 
shall forthwith vest in the said Z., M., and N. alone a» 
trustees of the principal indenture and as joint tenants 
for the purposes and upon the trusts thereof. In witness 
&c* 

The Schedule above befebbed to. 

Parti. 

Investments representing the part of the husband's 
trust fund not invested in the purchase of a residence,, 
and not represented by the cash balance appearing by 
Part 2, 

Part 2. 
Debtor and creditor account. 



XLL 



Parties* 



Recitals that 
deed is 
sapplemental* 



Betibemekt and Disohabge of a Trustee of the BesI'* 
denoe purchased by Settlement Trustees, Precede 
XXXII. ; and Deolabatiok vesting it in the con- 
tinuing trustees alone. 

This Indentube made &c. {jume date and parties as 
the last Precedent^ 

Whereas these presents are supplemental to an inden- 
ture hereinafter called the principal indenture, dated 
&c., and made &c., whereby a messuage and heredi-^ 
taments situated at &c., were conveyed to the said 
W.9 X., Y,y and Z., as trustees upon trust for sale 
[Preced. XXXTL'] And also supplemental to an inden- 
ture itself supplemental to the principal indenture^ 
dated &c.y and made &g., whereby the said M. and N. 
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Retirement 

urere appointed new trustees of the principal indenture -^^d 
in place of the said W, and X. [Precede XKXYII^ : TRcsrEBe. 

And whereas Y. is desirous of being discharged from XLL 

the trusts of the principal indenture : DedrToT 

Now THIS luDENTUBB WITNESSETH that T, by this J^"^*'*^^ 

deed declares that he is desirous of being discharged Yn^ 

from the trusts of the principal 'indenture, teitatum. 

. _ ** ^i.»i-w Declaration of 

And this InDENTUBE FUBTHEB WITNESSETH that A. D., desire to be 

B. D., Z., M., and N, hereby consent to the discharge of ^iwhwged. 
T. from the trusts aforesaid, and to the Testing in Z., testatum. 
M,, and N. alone of the trust property : duSi^^e? ^^^ 

And this Indenture also witnesseth that all the Third 
parties hereto do and each of them doth iereby declare ^^*™*^, 
that all the estate and interest of the said Y., Z^ M., and to Testing. 
"S.y and each of them in the messuage and hereditaments 
BOW subject to the trusts of the principal indenture 
shall forthwith yest in the said Z., M., and N. alone as 
trustees of the principal indenture and as joint tenants 
for the purposes and upon the trusts thereof In witness 

&C. 



Betibehent and Dischabge of a Trustee of the Fbee- XLIL 
HOLDS and Copyholds settled in trust for sale —^ 
previous to Marriage, Preced, XXX, ; And Deolaba- 
tion vesting the Fbeeholds and the bight to sue 
on the Covenant to surrender the Copyholds in 
the continuing trustees alone. 

This Indentube made &g., between A. B. of &G.y and Parties. 
C B. his wife [donees of power] of the first part, X. of &c. 
[retiring trustee], of the second part, and W. of Ac, M. of 
&c., and N. of &c [contiwwing trustees'] of the third part, 
supplemental to an indenture, hereinafter called the 
principal indenture, dated &c., whereby freehold here- 
ditaments situated at &c., and copyhold hereditaments 
situated at &c., were conveyed and covenanted to be 
surrendered respectively to tixe said W., X., M., and N« 
as trustees upon trust for sale [Preeed. XXX] 
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PRECEDENTO: 



Retieeuent 

AND 

Discharge 
OF Tbustebb. 

XLIL 

Third 
testatum. 
Declaration as 
to yestiBg and 
right to sae 
under oovenant 
to sorrender. 



[Beeiie thai Copyholds have not been surrendered and 
desire of X. to be discharged^ and adapt 1st and 2nd 
witnessing parts of the last Precedent] 

Akd this Indenture also witnesseth that all the 
parties hereto do and each of them doth hereby declare 
That all the freehold hereditaments comprised in the 
principal indenture shall forthwith yest in the said W.» 
M.y and N., alone in fee simple (a) as trustees of the 
principal indenture and as joint tenants. 

And that the right to sue on the covenant contained 
in the principal indenture to surrender tiie copyhold 
hereditaments now subject to the trusts of the principal 
indenture shall rest in the same three persons absolutely. 
In witness &o. 

If X. desires to be discharged from the settlement of even date, 
Preced. XXX a., his discharge should be by a separate deed supplemental 
io that Precedent, which can readily be adapted from Preced. XL. 



XLIII. 

Release of 

MORTaiOE. 

PartiM. 



Recitals. 
That the deed 
is sapple- 
mental to a 
transfer. 



Belease to continuing Trustees of Mortgage settled 
by Preced, XXXV., on the retirement and discharge 
of a trustee, the trust being disclosed. 

This Indenture made &c., between D. D, of Ac. and 
F. D. his wife [donees of power], of the first part, X. of 
&c. [retiring trustee] of the second part, and Sir F. B. 
of &c., Bart., and A. D. of &c. [continuing trustees] of the 
third part. 

Whereas this indenture is supplemental to an inden- 
ture of transfer of mortgage hereinafter called the prin- 
cipal indenture dated &c., and made between the said 
F. D., then F. B., of the firot part, the said D. D. of the 
second part, and the said Sir F. B., A. D., and H. D. B. 
of the third part, for securing the payment to the parties 
thereto of the third part of the principal sum of £3000 



(a) The words of this declaration of resting the freeholds differ from 
those used in preceding Precedents, and are gi?en as another illustration 
of a declaration under s. 34 of the 0. A. 



PRECEDENTS. 351 

and interest [Preced. ZZZF.], and indorsed on an inden- retieemest 
ture of mortgage dated &c. 1880, and made between dibciiargeof 
&c.y and supplemental also to an indenture itself supple- Trustees. 
mental to the principal indenture, and hereinafter called ' 

the supplemental indenture, dated &c., and made &c., release op 
whereby the said X. was appointed a new trustee of the Q '^'^ao e. 
principal indenture in the place of the said H. D. B. 
[Preeed. XXXVIIL] : 

And whereas the said sum of £3000, with the current That mortgage 
half-year's interest thereon, is still due to the said Sir **®^' ****«• 
F. B., A. D., and X. upon the security of the principal 
indenture and the supplemental indenture : 

And whereas the said X. is desirous of being dis- First 
charged from the trusts of the principal indenture : iw^^'^to'be 

Now THIS InDENTUBE WITNESSETH [adapt first and dUcharged. 

second witnewmg parts of Preoed. XLLl Second 

And THfs Indenture also witnesseth that for effec- conMnt to 
tuating the said desire X., as mortgagee, hereby assigns m^i?^^*' 
and releases unto Sir F. B. and A. D. testatum. 

All that the principal sum of £3000 now owing on the ^tT""''* ^^ 
security of the principal indenture and the supple- 
mental indenture, and all interest due and to become 
due thereon. 

To HAVE AND RECEIVE the Same unto the said Sir F. B. Habendum. 

and A. D. absolutely : 

And THIS Indenture also witnesseth that for Fourth 
further effectuating the said desire the said X., as ^f***^'^"™- 

11 11 1 . 1 Conveyance. 

uobtgagee, hereby conyeys and releases unto the said 
Sir F. B. and A. D. all the hereditaments comprised 
in and conveyed by the said indenture of mortgage of 
&c., 1880, and the principal indenture and the supple- 
mental indenture, and which are now vested in the said 
Sir F. B., A. D., and X., under the same indentures. 

To hold unto and to the use of the said Sir F. B. and Habendum. 
A. D. in fee simple, subject to the right of redemption 
subsisting therein, on payment of the said sum of £3000 
and the interest thereon. 

In witness &c. 

This transfer is required by C. A. as. 32 (2), 34 (3) 
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XLIV, Eelease to continuing Trustees of Mortgage on the 
Release oi- retirement and discharge of one trustee, the trust 

Mortgage. not being disclosed. 

Partiet. Tms INDENTURE made &c. between X. of &c. of the 

one part and B. P. of &c., and A. S. of &c. of the other 
part: 
Recitak. Whereas these presents are supplemental to an in- 

Sp'jrnui denture of mortgale hereinafter JkUed the principal 
an "tniMfer uidenture, dated &c., and made between &c. for securing 
a sum of £5000 and interest on property situated at 
&c.» and supplemental also to an indenture of transfer, 
itself supplemental to the principal indenture, and here- 
inafter called the supplemental indenture, dated &c., 
and made between, &c., whereby the said sum of £5000 
and interest and the securities for the same were trans- 
ferred to the said E, P., A. S., and X. [Preeed. XXXLQ 
That debt still ^^^j whereas the said sum of £5000 with the current 

due. 

half year s interest thereon is still due on the security of 
And now ^^^ principal indenture and the supplemental indenture, 

belongs to ^j^^ ^hc samc sum and the interest thereon now belong 
solely. to the said B. P. and A. S. alone on a joint account(a). 

First Now Tms INDENTURE WITNESSETH that in considcra- 

Afsignment of tion of the premises the said X. as mortgagee hereby 
debt. assigns and releases unto the said B. P. and A. S. 

All that the principal sum of £5000 owing on the 

securities of the principal indenture and the supplemental 

indenture, and all interest due and henceforth to become 

due thereon. 
To HATE AND RECEIVE the Same unto the said B. P. 

and A. S. absolutely on a joint account. 
ttuSum. -^^^ ^™® Indenture also witnesseth that for the 

Conveyance, consideration aforesaid the said X. as mortgagee hereby 

conyeys and releases unto the said B. P. and A. S. 
All the hereditaments comprised in and conveyed by 

the principal indenture and the supplemental indenture, 

(a) See note (h) to Preoed. XXXIX. 
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and wliich are now vested in the said B. P., A* S., and X. Retiremebit 

under the same indentures, DibchI^e of 

To HOLD unto and to the use of the said B. P. and Trustees. 
A. S. in fee simple, subject to such right of redemption Habendum. 
as is subsisting therein on payment of the said sum of 
£5000 and the interest thereon. In witness d(c. 

See note to last precedent. 
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SECT. VIL 



Wills. WILLS. 

XLV 

_ * Will of a Married Man bequeathing Furniture, &c,, to 

Wife^ charitable and other legacies, an annuity, and 
a sum to one for life, with remainder to his issue 
per stirpes ; general devise and bequest of real and 
residuary personal estate upon trust for sale and con- 
version ; for investment of proceeds and payment of 
income to wife duriug widowhood, with remainder to 
testator's issue as wife shall appoint, in default, to 
children equally ; advancement and other clauses and 
settlement of daughters* shares, and giving them 
power to appoint life interests to surviving husbands 
and other provisions. 
I &c. [Commencement ofmll^ Form No. 47 ; 
Appointment of executors and trustees^ and legacy to each 
for acting^ Form No, 49 ; 
^ Appointment of guardians^ Form No. 50 ; 

Confirmation of testator's marriage settlement, Form 
No. 51 ; 
Bequest to wife offwrnUwrey dtc, Form No. 52 ; 
Legacies to charities. Form No. 53. 
Legacies or annmties to servants, Form No. 54 or 55 ; 
Legacies; option to pay to ma/rried woman or hertrustees. 
Form No. 57 ; 

Bequest of annmttf, Form No. 56 ; 
Bequest to A. for life, and then to his issue per stirpes. 
Farm No. 58 ; 

Direction thai in default of issue of A., legacy shall fall 
into residue. Form No. 58a ; 

Direction thai legacies and annuities he paid free of 
legacy duty. Form No. 60 ; 

General devise and bequest of real and personal estate 
upon trust to sell, pay debts, legacies, dc, and invest the 
residue ; power to lease. Forme Nos. 61, 61a, Qlb, and 18 ; 
Trusts of investments, to pay income to wife during her 
widowhood {or for her life without power of anticipation). 
Forme Nos. 62 and 63 ; 
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Trusts as to capital for issue as she shaU appoint ; in Wills. 
default, for children equally, as to sons who attain twenty' "_! * 
one, and as to daughters who attain that age or marry ; 
with hotchpot clause. Forms Nos. 64, 64a ; 

Advancement clause. Form No, 65 ; 

Settlement of daughters* shares, with power for them to 
appoint life' interests to surviving huAands, Forma Nos, 66, 
67, and 70 ; 

, Pouter for daughters to appoint separate trustees, Form * 

No. 70a ; 

Power for trustees of will to deal wUh daughters* shares 
notwithstanding directions for settlement, Form No. 71 ; 

Declaration that any sum paid or settled hy testator on 
the marriage of daughters he taken into account, Form 
No.72; 

Add, if required, pauper to mortgage for paym,ent of debts, 
dc. Form No. 73.] 

Subject to the trusts and powers hereinbefore con- ultimate gift 
tained and all statutory powers I direct that the trust ^^ ""^ue. 
fund and the income thereof, and all statutory accumula- 
tions of income (if any), or so much thereof respectively 
as shall not have become vested or been applied pursuant 
to this my will or any statutory power, shall be held in 
trust for absolutely. 

[Power for trustees to value and apportion mioBed funds, 
Form No. 74, and to employ agents, Form No. 75 ; 

And^ if required, professional trustee to be paid his costs. 
Form No. 76.] 

I DECLABE that my wife during her life shall have Power to 
power to appoint a new trustee or new trustees of my will. J^^tew "^ 
In witness whereof I have hereunto set my hand the day 
and year first above written. 

[Attestation clause. Form No. 78.] dl^**'*''' 

The statutory provisions incorporated in this precedent are the same What statn- 

as those incorporated in Precedents XXXa. and XXXI. (see the last ^<>ry provisiona 

note at the end of each of those Precedents, ante), except the implied in*?K?,^™ 

covenants, and with the addition of s. 30, which renders unnecessary the precedent, 
devise of trust and mortgage estates. 
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PBE0EDENT8. 



XLVI. 

Enlarobment 

OF LONQ 

Tebms. 



parties 



Recited that 
H. a is 
tenant for life; 



no tenant in 
tail attained 
twenty-one. 

First 
testatum. 

Declaration. 



Second 
testatum. 
Settlement of 
fee simple. 



SECT. vin. 
ENLARGEMENT OF LONG TERMS, 

Enlargement into a Fee of the Long Term assigned 
by Precedent XIV, by declaration of the Tenant 
FOR Life of settled estates. 

This Indenture made the day of 18 , 

between H. D. of &c. [tenant for life], of the one part, 
and E. L. of &o., and L. P. of &c. [trustees], of the other 
part^ supplemental to an indenture of conveyance dated 
&c.y and made between &c.y hereinafter called the prin- 
cipal deed [Preeed. XIV.] (a). 

Whereas the said H. D. is now tenant for life in posses- 
sion under the will of E. O. D. deceased, recited in the 
principal deed, and beneficially entitled in right of the 
term of one thousand years created by the indenture of 
the 1st day of June, 1651, also recited in the principal 
deed, to the possession of the lands and hereditaments 
comprised in that term, and by the principal deed con- 
yeyed to the said E. L. and L. P. for the residue of that 
term as trustees and upon the trusts of the said will : 

And whereas there has been no tenant in tail under 
the limitations of the said will who has attained the age 
of twenty-one years. 

Now this Indenture witnesseth that the said H. D., 
as the person so beneficially entitled, hereby declares 
that from and after the execution of these presents the 
said term of one thousand years shall be and the same is 
hereby enlarged into a fee simple. 

And this Indenture also witnesseth that for 
settling the said fee simple so acquired by enlargement 
in the manner in which the same is liable to be settled, 
the said E. L. and L. P., as such trustees as aforesaid, 
hereby convey unto the said H. D. all the lands and 



(a) If the terra is settled by settlement the deed eidarging it will be 
described as supplemental to the settlement. 
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hereditaments which by the principal deed were assigned Enlaroehent 

to the said E. L. and L. P. for the residue of the said ""te^bI* 

term of one thousand years, and which under the de- XLVI. 

claration hereinbefore contained have become vested in 

them for an estate in fee simple. To hold unto the 

said H. D. in fee simple. To the uses, upon the trusts, 

and subject to the powers and provisions by the will and 

codicils of the said E. G. D. deceased declared and now 

subsisting concerning the hereditaments in England and 

Wales devised by the said will and the codicils thereto (a). 

In witness &c. 



Enlabgement op a Long Term into a Fee by Exectt- XLVIL 

TOBS of deceased owner, as to pabt of the demised 

property. 

To ALL TO WHOM THESE PBESENTS SHALL COME, X. of 

&c., and Y. of &c., send greeting : 

Whebeas these presents are supplemental to an inden- Recitals. 
ture hereinafter called the principal indenture dated &c., Ja *\emw»tai 
and made between M. of the one part and A. B. (since to assignment 
deceased) of the other part, whereby All those &c, [short ® ^'^ * ^^' 
descripHon] were assigned to the said A. B. for the residue 
of a term of 500 years created therein, and also in other 
land and hereditaments by an indenture of lease dated 
&c. and made &c., at a peppercorn rent payable in respect 
of all the demised premises : 

And whebeas the said A. B. died on &o., 1881, being Death of 
at his death entitled to the premises comprised in the l^TOi^atment of 

executors. 

(a) If a tenant in tail has attained twenty-one, the last witnessing 
part should be omitted. He may have made a mortgage or conveyance 
of the leaseholds which might ultimately entitle the mortgagee or some 
other person to a conveyance of the fee (see G. A. s. 65 (5)). Conse- 
quently the trustees should not in that case part with the fee, at least 
unless they are satisfied that the tenant in tail has not dealt with his 
equitable interest in the term. 

Whore a declaration enlarging a long term is contained in a convey- Stamp, 
ance or other instrument requiring a stamp, it must bear a further 
stamp of ten shillings in respect of the declaration. 
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OF Long 
Terms. 

XLVIL 



Testatum. 



Enlaiuiemkut principal indenture for the residue of the said term, and 
haying by his will dated &c., 1880, appointed the said 
X. and Y. executors thereof who proved the same in the 
District Probate Eegistry on &c., And the said 
term of 500 years is now vested in the said X. and Y. 
as the personal representatives of the said A. B. so far as 
regards the said premises comprised in the principal 
indenture [add if so subject], Subject to the incumbrances 
affecting the same : 

Now THESE PBESENTS WITNESS that the Said X. and Y. 
as such personal representatives as aforesaid do and each 
of them doth hereby declare that from and after the exe- 
cution hereof the said term of 500 years, as far as regards 
the land and hereditaments comprised in the principal 
indenture, shall be and the same is hereby enlarged into 
a fee simple. In witness, &c. 

The executors take in that character under 8. 65 (4) of the C. A. the 
like powers of selling and conveying the fee simple acquired by the 
deed in the text, as they had as executors of selling and assigning th^ 
term previous to its enlargement. 
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INDEX TO THE STATUTES AND NOTES. 

See eKplanatum of AbbreviatwM foUomng Table of CkuMy tupra. 



ABSTRACT, 

effect of V. & P. A. & C. A. on, 1 

forty years substituted for sixty as root of title, 11 

of freehold title not to be called for in contract to grant 

or assign lease, 12 
nor of leasehold title in contract to sell and assign sub- 
lease, 20 
nor of title to enfranchise on sale of enfranchised copy- 
holds, tb. 
of documents not in vendor's possessiou, expense of, 24 
purchaser of several lots entitled to. only one, t&. 
no time should be named for delivery of, on sale, 191 (h) 
commencement of, should be stated in contract, 22 
commencing with purchase or mortgage deed, conditions 
should so state, 199 (a) 

ACCUMULATION 

of income during minority 
investment of, 97, 100 
destination of, under C. A. 
in case of land, 99 

other property, 100 
intermediate, power to resort to, 99, 100 
where accumulation clause still necessary, 100 

ACKNOWLEDGMENT 

of right to production of documents, 13, 44, 45 
obligation under, 45 
no liability to damages under, 46 
application to Court under, %b, * 

satisfies liability to give covenant for production, 47 
mortgagee or trusfee may safely give, 46, 212 (c) 
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ACKNOWLEDGMENT— con/mtt«f. 

fitamp on, when by separate document, 49 
to, and by whom given, 47, 50 

ACKNOWLEDGMENT OF DEEDS by married women, 
substitution of one commissioner for two, 145 
of memorandum endorsed for certificate, ib» 
form of memorandum, 173 
not impeachable on account of interest of person taking 

acknowledgment, 146 
requisition for search for, 179 
certificate of search, 182 
rules as to, 172-175 

none necessary by woman married after 1882 .. 145 
nor by woman married before 1883, as to property 
acquired after 1882, ih* 

ACTION 

respecting mortgage, sale in, 76 
ordeis in, 77 

ADMINISTRATOK has no power to compromise or com- 
pound, 93 

ADOPTION OF C. A. by soKcitors and trustees, 122 

AGREEMENT TO SETTLE other property of wife, 

made since 1882 by her alone, 242 (h) 

and binds her present and future property, if not re- 
strained from anticipation, ib. 

but is void against creditors if wife trades separately 
from husband, ib. 

stamp duty on, 243 (a) 

when made by infant, 6, 331 
election under, ib. 

post-nuptial, efiect of M, W* P. A. on, 7 

ALIENATION, restraint on, 

by husband in settlement of his own property, void^ 
against creditors, 230 (a) 
exception, ib, 
iecu8 as against mortgagee, tb, 

«' ALL ESTATE " CLAUSE, 
unnecessary, 117 
to what cases C. A. applies, $b. 
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ANNEXED DEED, how to l)e read, 109 

ANNUAL SUM 

charged on land, remedies for recovery of, 102 
issuing out of land, redemption of, 104 

ANNUITIES, 

search for, 140, 180 

ANTICIPATION, 

restraint on, not affected by M. W. P. A., 169 
ntmty of, 229 (a) 
applicable to income only, ib. 

APPOINTMENT 

of new trustees : See New Trustebs. 
of separate sets of trustees, 143 

APPORTIONMENT 

of conditions in lease on severance of reversion, generally, 
52 

of re-entry under 22 & 23 Vict. c. 35, f5. 

ASSIGN mortgage debt, 

obligation of mortgagee to, 58, 151 

ASSIGNEE 

. of chage in action^ right to sue in his own name, 289 

ASSIGNMENT 

absolute, under Judic. Act 1878, tb* 

ASSIGNS, 

where bound by or entitled to benefit of lessor's cove- 
nants, 51 
covenant relating to land, benefit of, extends to, 112 
obligation of, how f&r binding on, 113 
where assigns must be mentioned in covenants, 15. 
of covenantee, what covenants deemed to be made with, 

112, 216 (c) 
of mortgagee omitted from covenants with him, 217 (c) 
not a word of limitation, 274 
omitted in assignments, A. : See Heirs and Assigns* 

ATTESTATION of purchase-deed, 
rights of purchaser as to, 44 

ATTESTED AND OTHEK COPIES, expense of, 23 
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ATTORNEY, POWER OP, 
of married woman, 94 
donee, of, may execute or act in his own name, 105 

how he should execute, 149, 
payment or acting under, without notice, when not made 
irrevocable, 105, 106 

rights of payee reserved, 106 

irrevocable while coupled with an interest, 219 (6) 

when purchaser must ascertain that principal alive, 

106 
effect of execution when not made irrevocable and 
principal dead, tb. 
made absolutely irrevocable, effect of, 147 
irrevocable for fixed time, effect of, 148 
deposit of power, 106 

General Rules for, 175 
filing of instruments deposited, 106 
office copy of, evidence, 107 

ATTORNMENT ckuse in mortgage, 
not advisable, 226 

BANKRUPTCY, definition of, in C. A., 19 
search for, 140 

BARE LEGAL ESTATE, 

vesting of, under V. & P. A., 13 

meaning of, 202 (a) 

when devolution of, need not be shown in absjtract, A. '. 

BARE TRUSTEE, 

meaning of, 202 (a) 

married woman, her power to convey, 14 

BENEFICIAL OWNER, 

implied covenants by : See Implied Covenants, 

bOND binds heirs and real estate, 113 

BUILDING LEASE, 

definition of, in C. A., 19 

mortgagor or mortgagee in possession may grant, 61 
or agree to grant, 64 

BUILDING PURPOSES,' definition of, in C. A., 19 

BUILDING SOCIETY, receipt of, 204 (a) 
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CHAMBEBS, 

applications in, tinder Y. <& P. A., 15 
under G. A., 124 

CHABGE, 

included in definition of mortgage in C. A/, 18 
when transfer necessary, 68 

CHEQUE, payment of purchase-money by, 111 

CHIEF-REKT, redemption of, 104 

CHOSE IN ACTION, 

vesting of, in trustees, 89 

assignment of, by a person to himself and another, 108 

between husband and wife, ib, 
right of assignee to sue for, 289 
notice of assignment of, 290 

of married woman not assignable under 20 and 21 Yict. 
c. 57 .. 10 

COMPENSATION after conveyance, 211 (a) ^ 

COMPOUND OR COMPROMISE, 
executor or trustees may, 92 
but not administrator, 98 

CONDITIONS 

in leases, apportionment of, on severance, 52 ' ^ 

CONDITIONS OF SALE 

rules to be regarded in framing, 186-188 
implied by statute : See Index of Forms. ^ ' 

summary of, 186-188 
adoption of, by trustees, 13, 122 
to be expressed in contract : See Index of Forms. 
suggested order of, 194 (a) 

vendor must be named or otherwise described in, 197 (c) 
limiting title unnecessarily, depreciatory, 204 (c) ' 
See CoNTRAcr. 

CONSIDERATION : See Receipt. 

CONSOLIDATION OF MORTGAGES, 

restrictions on, 60 

how it may still arise, ib, 

CONSTRUCTION 

of deeds and other instruments, 1-5, 107-117 
of supplemental or annexed deed, 109 



364 INDEX TO THE STATUTES AND NOTES^ 

CONTBACT 

FOR SALE, 

generally, 186 

effect of y . and P. A. and C. A. on, 1 

root of title in, 11 

nnnecessarily restricting, depreciatory, 200, n. 

of lease, lessor's title not to be required, 12 

of underlease, under-lessor's title not to be re* 

quired, 20 
conditions supplied 

by V. & P. A., 1, 11-13 
by C. A., 1, 2, 20-24 
See Index of Forms ; itL Condihons of 
Sale. 
open, effect of, 1, 25 
completion of, after death of vendor, 25 
when vendor does not become trustee under, ib, 
when action to enforce, necessary, t&. 
rules for framing, 186 
NOT TO exercise POWER, C. A., s. 52 .. 109 
UNDER SEAL 

binds heirs and real estate under C. A., 113 
with two or more jointly, 114 
CONVEY, 

definition of, in C. A., 18 
word not necessary for implying covenants, 36 
CONVEYANCE, 

definition of, in C. A., generally, 18 

in C. A., s. 7 .. 43 
by married woman, bare trustee, 14 
by a person to himself and another jointly, 108 

as tenants in common, 1 6. 
execution of, right of purchaser as to, 44 

by attorney, 149 
See General Words; All Estate Clause; Impued 
Covenants. 

CONVEYANCING AND L. OP P. A. 1881 .. 17-135 

summary of sections : See Table op Contents. 

general effect of, 1-5 

rules under : See Rules. 
CONVEYING PARTY, 

how to be described in order to imply covenants, 36 
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COPIES, 

expense of procuring, C. A., 8. 3 .. 23 
right to, under an acknowledgment of right to produc- 
tion, 46 
mortgagor's right to make, 59 

COPYHOLD COMMI8810NEES, 

powers as to quit-rents and perpetual charges, 104 
now called Land Commissioners for England, «&• 

COPYHOLDS, 

enfranchised, statutory condition as to, 20 
ooYcnants implied in covenant to surrender, 43 

not in surrender, ib, 
power to sell not implied in mere surrender, 70 

but implied in charge, t&., 220 (5) 
declaration of trust by mortgagor as to, 70 
vesting declaration on appointment of trustees does not 

apply to legal estate in, 90 
included in C. A., s. 30 .. 81 

but not in s. 4 .. 26 

COURT, 

definition of, in C. A., 20 

sale of incumbered estate by, 26 

regulations as to payment into, or applications to, 124 

sale under order of, 

how far purchaser under, protected, 125, 126 
as to sales under Settled Estates Acts, 126j 
parties to conveyance under, 213 (d) 
dischai*ge for purchase-money under, ib, 

COVENANT, 

to surrender included in *' conveyance " in C. A., 18 
breach of, in lease, relief against forfeiture for, 53 
relating to land, benefit of, runs without mention of 
representatives or assigns of covenantee, 112 
burden of, binds real and personal representatives 

of covenantor, 113 
<sa8eB where assigns of covenantor should be men- 
tioned, ib. 
with two or more jointly, effect of, 114 
joint or several, action on, 218 (b) 
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COVENANT— continued > 

how covenants should no^v^ be made, 216 (V) (c) 

See Lessee, CovENAirrs bt; Lessor, Covenants bt; 
Impued Covenants. 

COVENANT TO PRODUCE DEEDS, 

inability of vendor to furnish, where not an objection^ 

to title, 12 
expense of furnishing, 13 
liability to give, satisfied by acknowledgment, 13 

COVENANT TO SETTLE other property of wife : Sed 
Agreement to settle. 

CREDITORS, how excluded by discretionary trust, 230,' n. 

CROWN DEBTS, search for, 140, 141 

CURTESY, how affected by M. W. P. A., 9 

CUSTODY OP DEEDS : See Undertaking for Safe Cus7X)dy. 

DAMAGES, Uquidated 192(b) 

DEATH 

of vendor, completion of contract on, 26 > 

devolution of trust and mortgage estates on, 80 
of donor of revocable power of attorney, payment With- 
out notice of, 105 
See Survivorship. 

DEBTS, 

vesting of, in trustees, 89 

payment or allowance of, by executor, 92 

compound for, executors or trustees may, tb, 

but not administrator, 93 
conveyance of, by a person to himself and another, 108 
right of assignee to sue for, 289, n. 

DECLARATION ACT, STATUTORY, 

short title, 124 

DEEDS, 

what clauses and words should be omitted sincp 1881 

2,3 
when vendor may retain, 13 
retained, cost of copies of, 23 
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DEEDS— cofUinued. 

mortgagor's right to inspect and take copies, &o. of, 59, 

60 
mortgagee's right to recover, when power of sale is 

exercisable, 72 
sufficiency of forms of, in 4th Sched. to C. A., 112 

PRODUCTION OF, 

equitable right to, 12 

legal and equitable right assimilated, 46 

statutory conditions as to, 21, 23 

expense of, where not in vendor's possession, 24 

when vendor cannot procure, ib. 

covenant for : See Covenant to produce Deeds. 

ACKNOWLEDGBfENT OF RIGHT TO PRODUCTION, 44 

application to Court under, 46 

may safely be given by trustees or mortgagees, 46, 

212 (c) 
no liability to damages under, 46 
satisfies liability to give covenant for production, 47 
stamp on, when by separate document, 49 
to, and by whom given, 47, 50 

UNDERTAKING FOR SAFE GUSTODT OF, 47 

liability under, only on possessor of deeds, ib, 

damages under, 48 

application to Court under, ib. 

satisfies liability to give covenant for safe custody, 

ib. 
stamp on, when by separate document, 49 
to, and by whom given, 47, 50 
See Construction. 

DEPOSIT, 

forfeiture of, 192 (a) 

DIKECTION as beneficial owner, covenant implied on con- 
veyance by, 41 

DISCLAIMER of power, 144 
DISCLAIMING trustee, 85 

DISENTAILING DEEDS, 
searches for, 137, 140, 177 
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DOCUMENTS : See Deeds. 

DOWER, 

when condition as to, to l)e used, 204 (6) 

EASEMENTS, 

grant of, by way of use, 116 
cannot be created de novo tinder St. of Uses, tb. 
new kind of, cannot be created under C. A., ib. 
reputed, effect of grant of, 31 

conveyance after 1881 operates as grant of, 32 
unusual, should be disclosed on sale, 209 (a) 

ENFBANCHISED COPYHOLDS, title to, 20 

ENLARGEMENT OF TERMS : See Long Term. 

ENROLLED DEEDS, 
searches for, 141, 177 
enrolment in central office, 174 (a) 
copy of enrolment, 142 

EQUITABLE CHARGE, 

when transfer of, necessary, 58 

EQUITABLE MORTGAGE, 

recouYeyance of, unnecessary, 309 

ESTATE CLAUSE : See All Estate Clause. 

ESTATE PUR AUTRE VIE, 
when within C. A. s. 4 .• 2G 

ESTATE TAIL, estate in tail male, estate in tail female, 
what words in deeds are sufficient to limit, 108 

EVIDENCE, 

expense of, on sale, 23, 24 

EXECUTION, 

of purchase-deed, right of purchaser as to, 44 

under power of attorney, in attomey^s own name, 105 

EXECUTORS, 

payment or allowance of debts by, 92 
composition for debts by, t&. 
survivorship of powers of, 93 
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* 

BXEOUTOBS AND ADMINISTRATOBS, 

benefit of covenants relating to land not of inheritance 

extends to, 112 
bound by covenants, 113, 216 (h) 
of mortgagee omitted from covenants with him, 217 (c) 
omitted in assignments, 274, n. 
exercise of powers by, 226 (a) 

See Personal Bepresbntatives. 

EXECUTORY LIMITATIONS, 
restriction on, 150 

EXPENSE 

of evidence in support of abstract, 23, 24 

of journeys, 23 

of attested and other copies, %b. 

''FEE SIMPLE," sufficient words of limitation in deeds 
without " heirs," 108 

FEMALES 

included in masculine gender in impHed covenants, 117 
in Acts of Parliament, 108 

FINE, definition of, in C. A., 19 

FIBE INSUBANOE, 

benefit of, belongs to vendor in the absence of contract, 
208 (<0 

FOBFEITUBE OF LEASE, or underlease, 
restrictions on, and relief against, 53 
exceptions from C. A., s. 14 .. 56 
what relief against, before C. A., 54 

none under G. A. after re-entry, ib. 
relief for non-payment of rent unaffected by C. A,, 56 
protection of purchaser of leaseholds against forfeiture 
for non-insurance, ib. 

FORMS 

in 8rd and 4th Schedules to 0. A., 130-135 

See Index of Forms. 
sufficiency of, in 4th Schedule, 112 
of documents, summary of effect of V. &'P, A. & C. A. 
upon, 1-5 

2 B 
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FBEEBENCH, 

when condition as to neoeasary, 204 (h) 

FREEHOLDS, 

word " grant," unneoessary in conveyance of, 107 

except where it implies covenants, 108 
conveyance of, by one to himself and another, ib. 
by husband to wife, or wife to hnsband» ib. 



FRIENDLY SOCIETY, receipt of, 204 (a) 

GENERAL WORDS 

implied in conveyance, 30 
how far usefhl, 31 
reputed easements under, i&. 
as to manors, 32 

mines and minerals, ib. 

GRANT, nse of word unnecessary, 107 
except where it implies covenants, 108 

HEIRS, 

use of words ^ fee simple " instead of, 108 

benefit of covenants relating to land to extend to, 112 

bound by covenant, bond, &c., of ancestor under seal 

113 
the word necessary in surrender pf copyholds, 109, 283 

HEIRS OF THE BODY, heibs male of the body, heibs 

FEMALE OF THE BODY, 

use of words in tail, in tail male, in tail female, instead 
of respectively, 108 

*• HEIRS AND ASSIGNS," 

of sole trustee or mortgagee deceased, meaning of in 

devolution of trusts and powers, 81, 226 (a) 
covenants relating to land of inheritance, or devolving 

on heir as special occupant, deemed to be made with, 

112 
in what cases limitations should be made to, 226 (a), 

310 (a) 
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HUSBAND AND WIFE, 

marital right, how affected by M. W, t. A., 8, 9 
implied covenants by, 42 

oonveyancoB of freehold land and chosee in action by 
husband to wife, or wife to husband, 108 
See Married Woman* 

IMPLIED CONDITIONS OF SALE : See Index of Forms. 
Ut. Conditions of Sale. 

IMPLIED COVENANTS, 

by beneficial owner, in conveyance for value other than 
mortgage, 32-36 

leaseholds, 37 
in mortgage, %b. 

leaseholds, 39 
joint and several, 33 
by tenant for life and remainderman, t6. 

tenant for life where trustees convey under power, 
(b. 

joint tenants, %b, 

tenants in common, ib. 

tenant in tail^ 34 

settlor, 40 

voluntary settlor, 36 

trustee, mortgagee, <&c., 40 

directing party, 41 

husband and wife, 42 

wife alone, ib. 

wife conveying under power, ib, 
where several convey as beneficial owners, 33 

each as beneficial owner, ib. 

all jointly and each severally, ib. 

each in respect of whole, ib. 
applicable to all property, 34 
how fiir back they extend, 36 
none where character of conveying party not ex-^ 

pressed, 43 
benefit of, runs with land, ib. 
may be varied, 44 
former practice as to covenants by settlor, 40 

tenant for life, 41 
2 B 2 



372 INDEX TO THE STATUTES ANI> NOTES. 

IMPLIED GOYm^ASTa— continued. 

proviso restriotiiig oovenant valid, 44 
may be incorporated in 

covenant to surrender ^pyholda, 43 

but not in surrender, A. 
conveyance to uses, 34 
incorporated in 

statutory mortgage, 78, 80 
statutory transfer, ib. 
bind heirs though not expressed, 113 
effect of, with two or more jointly, 114 
construction of, 117 

application of : See Index of Fobms, Hi. Convetance ; 
Mobtqagb; Transfeb of Mobtoaob ; Settle- 
ment. 

IMPLIED POWEBS 

of mortgagor or mortgagee in possession, summary of, 57 
to lease, 61-65 
to agree to lease, 64 
of mortgagee to sell, insure, appoint receiver, 66, 67 
of mortgagee in possession to cut and sell timber, 67 
of mortgagee to convey and give receipts, 69-72 

to recover deeds, 72 
regulations as to exercise of power of sale by mortgagee, 

68 
as to insurance by mortgagee, 73 
as to receiver, 74, 75 
of trustees for sale, to sell, 91 . 
of trustees generally, 

to give receipts, 92 
compound and compromise, ib. 
enter Iiknd and manage during minority, 95, 96 
maintain and educate infant, 97, 100 
accumulate during minority, ib. 
of two or more trustees or executors, 93 

INCOME, definition of; in C. A., 18 

INCUMBRANCE, 

definition of, in C. A., 19 
dischaxge of, by Court, on sale, 26-29 
proceeding to obtain, 28 
costs under, ib. 



INDEX TO THE STATUTES AND NOTES. 373 

INCUMBRANCEB, 

definition of, in C. A., 19 
notioe to, under C. A., 29 

INFANT, 

leases and sales on behalf of| 

Settled Estates Act, 1877, made applicable to, 95 
nnder Settled Land Act, 1882, ib. 
leases on behalf of, nnder 11 Geo. 4 & 1 Will. 4, a 65, ib. 
powers of Settled Estates Aot, 1877, exercisable by 

goardian on behalf of, ib. 
management of land of, t&., 96 
repairs on property 6( 97 
maintenance, education, or benefit of, 
application of income of land for, 97 
of any property for, 100 
payment of income to parent or guardian of, 97 
maintenance where father alive, ib. 
past maintenance, 100 
where maintenanoe and education clauses still necessary, 

ib. 
distinction between ss. 42 and 43 of C. A., 103 
married woman may appoint attorney, 94 
power of, to consent, 329 (a) 
election by, 831 

INFANT'S SETTLEMENT ACT, 

order under, giving liberty to marry necessary only in 

case of wards, 327 (a) 
whether Court can enable infant to give a .covenant, 

327 (b) 
only applies to present properly of infant, 331 
post-nuptial settlement xmder, 332 

INBOLLED DEEDS : See Enbolled Deeds. 

INSOLVENCY, 

search for, 140 

INSURANCE 

by mortgagee, 67 

amount of, 73 

when not to be effected, t6. 
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INSURANCE— c(wrff»u6d. 

money, applioation of, tb« 

when to be spent on reinstating buildings, 74 

puTohaser not entitled to, 208 (d) 

when insurers may recover, ib. 
by trustees during infancy, 96 

INSTBUMENT, definition of, in C. A., 19 

INTEBEST, 

how purchaser relieved from, 191 (a) 
reduction of, in mortgage 

when one omission to pay terminates right to, 
223 (c) 
as to waiver of default in payment of, 224 (c) 
covenant to pay, merged in judgment, 218 (a) 

INVESTMENTS, 

what authorised by law, 97, 98 
prohibition against certain, 227 (a) 

IBELAND, 

modifications of C. A. respecting, 127 

prohibition against lending on mortgage in, 227 (a) 

ISSUE, 

power to appoint amongst, not necessary to restrict, 
232(c) 
but appointment to, must be restricted, t5. 



JOINT ACCOUNT, 

advance on, effect of, 115 

need not be expressly so stated, 116 
clause in mortgages, objects of, ib, 

JOINT POWEBS or TBUSTS, survivorship of, 93 

JOINT TENANCY, 

conveyance of freehold land and choses in action by one 
person to himself and another in, 108 
so by husband to wife or by wife to husband jointly 
with another, ib. 

JOINT TENANTS, implied covenants by, 33 
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JOINT AND SEVERAL oovenantora, 
remedy against any» 218 (6) 

JOUBNETS iiioidental to production or inspection of deeds, 
expense of, 23 

JUDGE IN CHAMBEES, 

application to, by vendor or purchaser, 15 
position of parties before, 16 

JUDGMENT CREDITOR, priority of, 113 

JUDGMENT FOR SALE 

in action respecting mortgage, 76 
former law as to, 77 

JUDGMENTS, 
search, for, 139 

JURISDICTION of Court, 

want of, not to invalidate purchase, 125 

LANCASTER, COUNTY PALATINE OP, 
powers of Court as to sale of land in, 125 

LAND, 

definition of, in Acts of Parliament, 11 

in C. A., 17 
covenants running with : See Covenant. 

LEASE, 

on contract to grant or assign, freehold title not to be 

called for, 12 
* purchaser of, to assume proper grant of, 22 
payment of rent and performance of covenants under 

evidence of, ib. 
under power, contract for, not part of title to lease, 143 
superior, purchaser of underlease to assume proper grant 
of, 22 
payment of rent and performance of covenants 
under, evidence of, ib. 
rent and benefit of le8see*s covenants to run with 
reversion, 50 
and obligation of lessor's covenants, 51 
apportionment of conditions in, on severance of rever- 
sion, 52 
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LEASE — continued. 

forfeiture of, restrictioiiB on aiu} relief against, 53 
power to, by mortgagor or mortgagee in posseflsion, 61 

application of power to mortgagee made Ibefore the 
0. A., 64 

inclndes power to agree to lease, t&. 
effect of leases under G. A., s. 18 •• 65 
mortgagor's power should not be excluded, ib. 
delivery by mortgagor of counterpart of leotse by him, 63 
of infant's land, 95 

by tenant for life under S. L. A., 246 (li) 
purchaser of, not bound to take underlease, 207 (a) 

iSee Lessee; Lessor; Underlease. 

LEASEHOLD EEVEESION, 
title to, not to be called for 

on sale of underlease, 20 * 

on contract to grant underlease, 53 

LEASEHOLDS, 

implied conditions cm sale of, 12, 20 
implied covenants in conveyance of, 84-37 

in mortgage of^ 37-39 

See Lease. 

LEGAL ESTATE, 

priority or protection by, not allowed by V. & P. A. 
(repealed), 14 
effect of that Act on, ib. 
See Bare Legal Estate. 

LESSEE, 

has notice of lessor's title, 12 
covenants by, to run with reversion, 50 

where they ran before 0. A., 51 

who may sue on, 50 

relief of^ against forfeiturci 53 

LESSOB, 

title of, not to be called for, when, 12, 53 

lessee has notice of, ib. 
covenants by, obligation of, to run with reversion, 51 

in leases under powers, ib. 

where they ran before 0. A., ib. 
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LIEN, an inoumbranoe under 0. A., 19 . 

LIMITATION: See Executory Limitations; Worm of 
Limitation. 

LIQUIDATED DAMAGES, 192 (h) 

LIS PENDENS, 
search for, 140 

LONG TEBM, 

enlargement of, into fee simple, 117-122 

nsnal origin of, 119 

old mode of acquiring fee, ib. 

how rendered impcsible before C. A., ib. 
who has power to enlarge, ib. ^ 

effect of enlargement of, 120 

on mines severed, 122 
release of rent, presumption of, 118 
when tenure of, changed, 121 
not real security^ 227 (b) 

8ecu8 where capable of enlargement, 122 
amendment of enactment respecting, 150 
stamp on enlargement, 857 

LOEDSBDDP, definition of, in C. A., 18 

LOTS, purchaser of more than one, only entitled to one 
abstract, 24 

MAINTENANCE, 

trust^EMs' powers of, 97, 100 

while father alive, 97 

past, 100 

when express power should be given, 100 

MALE 

includes female in implied convenants, 117 
in Acts of Parliament, 108 

MANAGEMENT, 

trustees' powers of, 96 

as to undivided shares, 99 

MANOE, 

definition of, in C. A., 18 
reputed, what is, ib. 
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VLANOB-^conHnued. 

general words in grant of, 30, 32 
minea and mineralfl under, 82 

MABBI AOE, when not solemnised, 
investments re-transferred, 312 (a) 

MABBIED, without ever having been, 

effect of the words in settlement by a widow, 236 (a) 

MARRIED WOMAN, 

bare trustee, her power to oonvey, 14 
trustee, property aoquized by, after 1882, t&. 
implied covenants by, 42 

when oonveying under a power, ib. 
oovenants by, bind her present separate property where 

not restrained from anticipation, in conveyanoe 

before 1883.. 42 
bind her present and future property where not 

restrained from anticipation, in conveyanoe after 

1882, ib. 
conveyance to husband by, and by husband to, 108 
power of Gourt to bind interests of, 93 
power of attorney of, 94 
acknowledgment of deeds by, 145-147. See Acknow- 

LSDttMEMT of DeEDS. 

may not execute acknowledged deed by attorney, 94 

release of power by, 109 

execution of general power by, effect of, 157 

what cho9e$ in ctetion of, not assignable undef 20 & 21 

Vict. c. 57 . . 10 
joint tenant with her husband under M. W. P. A., 7 
personal estate of intestate, 8 
term of years and chattels of, 9 
contracts by, 154, 155, 171 
separate trading, 156 

settlement by, when void against creditors, 169 
loans by, to husband, 156 
investments standing in or transferred to sole name of, 

158, 159 
investments standing in or transferred to joint names of, 

and others, 160 
policy of life insurance effected by, 161-164 
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MABBIED yfOMAS—eaiUinued. 
will of, during ooverture, 154 

See Married Wombn's P. A., 1882. 



MAEEIED WOMEN'S P. A., 1882. .153-171 

general effeot of^ in regard to form and effect of docu- 

n^ents, 6-10 
married woman's power of holding and disposing of 

property nnder, 6, 153, 156, 157 
effect on acknowledgment by, 6 
married woman trustee, 154, 171 

trustee or executrix, 6, 168, 171 
her covenant to settle future property, 6, 169 

where she is an infant, 6 
effect on her settlement against creditors, 169 

on her post-nuptial settlement, 7 

on separation deeds, ib. 

on exeoation of deeds generally by married woman, 
ft. 

on questions as to equity to settlement, 7 

on separate use, ih, 

on personalty of wife intestate, 8 

on husband's curtesy, 9 

on her terms of years and chattels, 9 
coverture no disability under, ib. 
wife divorced as to her own property under, ib. 

secus as to husband's, ib. 
disposition by woman married before 1883 of property 

acquired before tKat year not affected by, ib. 
policies of life assurance effected under, 161-164 
remedies of married woman under, 164 
ante-nuptial debts of, 165, 166 
may sue and petition alone, 155 
without giving security for costs, Uf. 
settlements or agreements for settlement not affected 

by, 169 
nor restraint on anticipation, ib, 
summary of sections of : See Tablk of Contents. 

See dUo Married Woman. 

MASCULINE gender : See Male. 
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MIDDLESEX, 

non-registration of wills in, cured in certain cases, 15 
time allowed for registration, «&• 

MINES AKD MINEEALS. 

why omitted from general words as to lands and houses, 

32 
why included in general words as to manors, ib. 
who entitled to, on enlargement of long term, 122 

MINING LEASE, 

definition oi^ in 0. A^ 19 

by mortgagor or mortgagee in possession may be autho- 
rised, 62 

MISDESCEIPTION, 

condition as to, by trustees, 211 (h) 
not depreciatory, ib, 

MONTH, meaoing of, in Acts of Parliament, 69 

MOBTGAGE, 

definition of, in C. A., 18 

implied covenants for title in, 37-39 

transfer, when mortgagee bound to, 58, 151 

consolidation of mortgages restricted, 60 

action respecting, 76 

statutory, 78, 130 

transfer of, 78, 130, 131 

reconveyance of, 80, 132 
devolution of, on death, 80 ^ 
devise of, now inefiectual, 82 
not vested in new or continuing or retiring trustees by 

declaration, 90 
sale in action respecting, 76, 77 

MOBTGAGE DEBT, when mortgagee bound to assign, 58, 
151 

MOBTGAGEE, 

definition of, in C. A., 18 
implied covenant by, 40 
when bound to transfer, 58, 151 

and to assign mortgage debt, ib. 
how obligation enforced, 59 
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MOBTOAOEE— con^tftued. 
power to sell, 66, 68 

how to be exerdaed, 70 
sale by, should be expressed to be made under C. A., 66 

with other property, 67 
conveyanoe by, under C. A., 69 

under Lord Cranworth's Act, 70 
application of purchase-money by, 71 

discharge of prior incumbrances by, $&., 72 

payment into court by, under C. A., s. 5, ib, 

payment of surplus, 71 

of money reoeiTed under the mortgage and proceeds 
of securities, 72 
production and reooveiy of deeds by, ib* 
receipts of, ib. 

valid though security satisfied, A. 
devolution of estate of, on death, 80 
power to insure, 67, 73 

to appoint receiver, 67, 74 : See Becbiver. 

of mortgagee in possession: See Mortoagee in 
Possession. 
summary of powers of, under C. A., 57 
conveys according to his estate, 265 

MOBTGAGEE IN POSSESSION, 

not bound to transfer instead of reconveying, 59 
power to lease, 61 

may be extended or restricted, 63 

may be applied to mortgages made before C. A., 64 

includes agreement to lease, ib. 

efiect of leases by, 65 

to cut and sell timber, 67 

MOBTGAGOB, 

definition of, in G. A., 18 

includes any person entitled to redeem, 59 
implied covenants by, 37-39 

power of, to inspect and make copies, &c. of deeds, 59 
to lease, 61 

may be extended or restricted, 63 

may be applied to mortgages made before 0. A., 

64 
should not be excluded, 65 
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MOETGAGOB— «m<tttti«i. 
power to lease — continued, 

includes agreement to lease, 64 

effect of leases by, 65 
summary of powers of, under 0. A., 57 

NEW TRUSTEES, 
appointment of, 84 
number of, 86 
powers of, 86^ 87 

of trustees appointed by Court, 88 
vesting of trust property in, 86, 89 

declaration as to, 89 

exceptions from vesting by declaration, 90 
See Trustees ; Separate Trustees. 

NOTICE 

to mortgagor, 68 

how served on mortgagor or lessee, 123 

generally, except in proceedings in Court, 123, 124 

in proceedings in Court, 124, 125 
constructive, restriction on, 142 
purchaser by omitting to investigate title does not 

avoid, A. 
to solicitor, 289 
of assignment of chose in action^ 290 

OBJECTIONS to title, 

when time begins to run, 195 (a) 

what may be taken afterwards, tb. 

OEDEB OP COUBT, 
application for, 124 

protection to purchaser under, 125, 126 
See Court. 

PAYMENT, 

by attorney under power not made irrevocable, 105 
into Court, application for, and effect of, 124 
See Beceift. 

PEBPETUITY, 

not necessary to restrict power within limits of, 232 (c) 
but appointment must have regard to, %b. 
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PEESONAL EEPBESENTATIVE, 

devolution of trust and mortgage oBtates on, 80 
of vendor empowered to convey, 26 
implied covenant by, 40 
See Executors asj> Administratobs. 

PLUBAL 

includes singular in implied covenants, 117 
in Acts of Parliament generally, 108 

POLICY OP LIFE ASSUEANCB, 
right of assignee to sue on, 289 
provisions as to, in M. W. P. A., 161 
points arising thereunder, 162-164 

POSSESSION, definition of; in C. A., 18 

POWERS, 

instrument creating, provision against production of, 21 
of mortgagee 

to sell, 66, 68 

to convey, 69 

to give receipts, 72 

to insure, 67, 73 

to appoint receiver, 67, 74 
of mortgagee in possession! 

to lease, 61 

to cut and sell timber, 67 
of mortgagor in possession to lease, 61 
of mortgagors and mortgagees under C. A., summary 

of 57, 

. .. , of trustees for sale, to sell, 91, 82 

of trustees generally, 

to give receipts, 92 

to compound debts, ib. 

to manage, &c. during minorities, 95-101 

to retire, 87 
of new trustees, 86 
of trustees appointed by Court, 88 
summaiy of powers of trustees and executors under 

\j» A»y oo, o4 

of executor or trustees to compound debts, 92 

of personal representatives of vendor to convey, 25 

of sole trustee or mortgagee, 81 
sunrivorehip of, 93 
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TOWEBS—continued. 

simply collateral, release of, 109 

contract not to exercise, ib, 
release by married woman, (b, 
disclaimer of, 144 
of attorney : See Attorney, Power of. 

PREMISES of deed, 

quantity of estate need not to be defined in, 271, n« 

PRODUCTION of documents : 
See Deeds, Production of. 

PROPERTY, 

definition of, iA C. A., 17 
in C. A., 1882 .. 136 
in M. W. P. A., 171 

PUR AUTRE VIE : 

See Estate fur autre vie. 

PURCHASE DEED, 

right of purchaser as to execution of, 44 
attestation of, ib. 

PURCHASE FOR VALUE, 

meaning of, in implied covenants, 36 

PURCHASE-MONEY, 

authority to solicitor to receive, 110 
where vendors are trustees, 112 

PURCHASER, 

definition of, in C. A., 19, 21 

in C- A., 1882 .. 137 
how far order of Court conclusive in favour of, 126 

QUIT-RENT, 

redemption of, 104 

REAL SECURITY, long term not, gu. 122, 227 (6) 

RECEIPT, 

in body of deed, sufficient, 110 

value of, formerly, tb. 
in, or endorsed on deed, sufficient, in favour of subse- 
quent purchaser without notice, ib. 
is authority to pay to solicitor producing deed, (b. 
except where vendors are trustees, 112 
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ICEGEIPT— continued. 

additional document formerly neoessary for payment to 

vendor's solicitor, 111 
for last payment of rent, evidence afforded by, 22 

POWER TO GIVE, 

by mortgagee for pnrohase or other money and secu- 
rities, 72 

by trastee for money securities and other personal pro- 
perty, 92 

under C. A. more extensive than under Lord Cran- 
worth's Act, tfe. 

by survivors on a joint account, 115 

BEOEIVEB, 

appointment of, by mortgagee, 67 

is agent of mortgagor, 74 

powers of, ib. 

acts subject to rights of prior mortgagee, »&• 

payment to, tb. 

removal and remuneration of, ih 

application of money by, 75 

position of, ih. 

how superseded, tb. 

appointment of, how proved, ib. 

repairs by, 76 

EECITALS, 

effect of V. & P. A. and C. A. on, 2 

twenty years old, evidence, 12 

in abstracted documents, what to be deemed correct, 21 

condition unnecessarily restrictive of, 204 (e) 

EECONVETANCE, 

when mortgagee bound to transfer, instead of, 58 

of statutory mortgage, 80, 132 

of equitable mortgage unnecessary, 309 

EEDEMPTION, 

order for sale in action for, 76 

of quit-rents and other perpetual charges, 104 

RE-ENTBT, right of, 

apportionment of, on severance of reversion, 52 

2 C 
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REGISTEATION 

of will, want of, cured in certain oases, 15 

time for, in Middlesex and Yorkshire, ib. 
of deed of declaration vesting trust property, 91 

searches for, ib. 

RELEAS1B, 

executor or trustees may execute, 92 
but not administrator, 93 

RENT, 

definition of, in C. A., 19 

last receipt for payment of, evidence afforded by, 22 

covers breaches up to completion, 23 
runs with reversion notwithstanding severance, 50 

RENT-CHARGE, 

remedies for recovery of, 102 
redemption of, 104 
search for, 140 

REPAIRS 

by receiver, 76 

on infant's property, 97 

REPEAL of enactments by C. A., 126 

RESCISSION of contract by vendor, 191 (c) 

REVERSION, severance of: See Severance of Reversion. 

ROOT OF TITLE, 

forty years substituted for sixty, 11 

RULES OP SUPREME COURT, 

under s. 7 of C. A., 1882 (Acknowledgments), 172-174 
8. 2 (Searches;, 174 
C. A. (Powers of Attorney), 175 
declaration as to search, 176 
requisitions for, and certificates of search, 177-185 
See Searches. 

SALE, 

contracts for, statutory conditions applicable to, 11-13, 

20-25 : See Index of Forms ; tit. Condi- 
tions OF Sale. 
rules for framing, 186-188 
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SALE — continued, 

disoharge of incumbranoee on, 26-29 
when made within meaning of C. A., 24 
open contract for, effect of, 1, 25 
power of, by mortgagee : See Mortgagee. 
by trofitee : See Tbustke. 
by executors or administrators, 226 (a) 
when tenant for life may exercise under 
S. L. A., 226 (6) 
words sufficient to creat'C trust for, or power of, 82, 92 

226 (a) 
in an action, respecting mortgage, 76 
of trust property with other property, duty of trustees 

as to, 91 
under order of Court : See Court. 
See Contract. 

SCHEDULE, 

convenience of putting incumbrances in, 296 (h) 
leases in, 190 (a), 284 (a) 
accounts in, 347 (a) 
policies in, 287 

SEARCHES, 

expenses of, statutory condition as to, 23 
in deeds register for declaration efiecting vesting of 
trust property, 91 
who deemed conveying parties in declaration, ib, 
for judgments, 139 
for writs of execution thereon, ib. 
for Crown debts, 140, 141 
for writs of execution thereon, 141 
for lis pendens, 140 
for annuities, ib, 

for bankruptcies, insolvencies, ib. 
for disentailing deeds, 137, 140 
for other enrolled deeds, 137, 141 
extent of search, 140 
against trustees or mortgagees, 141 
official certificate of search conclusive, ib, 
unofficial, notice by, ib, 

2 2 



388 INDEX TO THE STATUTES AND NOTES. 

SEARCHES— <;on<tnttec2. 

Yorkshire registries, 142 

OFFICIAL, 

wliat authorised by C. A., 1882 .. 137 
Riiles as to, 174-185 
declaration as to purpose of, 176 
requisition for, 

enrolled deeds, 177 

biUsofsale, 178 

certificates of acknowledgments by married 
woman, 179 

judgments, lis pendens, Crown debts and an- 
nuities, 180 

continuation search, 184 
certificates of, 181-186 

SECURITIES, 

definition of, in C. A., 19 

what authorised by law for investments by trustees, 97 

SEISIN of testator, evidence of, 2 

SEPARATE TRUSTEES 

for distinct trusts, power to appoint, 143 

SEPARATE USE 

unnecessary as to women married after 1882 .. 229 (a) 

SETTLEMENT, 

meaning of, in C. A., 96 

trust for inalienable use of husband of his own property 
void against his creditors, 230 (a) 
exception, ib. 
8ecu8 as to discretionary trust for his life, %b. 
what powers should be given to wife over her fortune 

in default of children, 235 (5) 
effect of words ** without ever having been married " on 

seccmd marriage of widow, 236 (a) 
or agreement to settle by wife, after marriage, effect of 
M. W. P. A. on, 7 

SETTLOR 

implied covenants by, 39, 40 

old practice as to covenants by, 40 
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8EVEBAN0E OF BEVERSION, 
rent and lessee's oovenants on, 50 
lessor's covenants on, 51 
apportionment of conditions on, 52 

SHABE, 

undivided, included in definition of land in C. A., 17 
powers over, during infancy, 99 

SINGULAB includes plural, and plural singular « 

in Acts of Parliament, 108 
in implied covenants, 117 

SOLICITOB, 

authority for payment to, on producing deed with 
receipt, 110 
when applicable on sale by trusteesi 112 
adopting C. A. protected, 122 
trustee, professional costs of, 249 (h) 

SPECIALTY CBEDITOB obtaining judgment against heir, 
priority of, against land, 114 

SPECIALTY DEBT, breach of trust now has no priority as, 
339, n. 

STAMP, 

on acknowledgment, or undertaking, when by separate 

document, 49 
on transfer of mortgage with further security, 80 
on agreement to settle other property of wife, 243 (a) 
on appointment of new trustees, 89 
on power of attorney in mortgage by sub-demise, 

219 (6) 
on declaration enlarging long term, 357 
unstamped document, when purchaser may require to be 

stamped, 205 (a) 

STATUTES cited, 

21 Hen. 8, o. 4 (Sale of Land by Executors), 93 

27 Hen. 8, c. 10 (Statute of Uses), s. 1 .. 116 ; s. 5 ,. 117 

82 Hen. 8, c. 34 (Lessee's Covenants), 51 

29 Car. 2, o. 3 (Statute of Frauds), ss. 1, 2 .. 64 ; s, 25 .. 8 

2 & 3 Anne, c. 4 (West Biding Begistry), ss. 20, 21 ..15 
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STATUTES cite^,— continued. 

6 Anne, c. 35 (East Hiding Begistry), 68. 14, 15 .. 15. 

7 Anne, c. 20 (Middlesex Registry), ss. 8-10 .. (b. 

8 Geo. 2, c. 6 (North Biding Registry), ss. 15-17 .. t6. 

14 Geo. 3. c. 78 (Fire Insurance), s. 83 .. 74 

3 & 4 Will. 4, c. 27 (Statute of Limitations), 118 
c. 74 (Abolition of Fines and Recoveries), 

267 
8 & 9 Vict. c. 18 (Lands Clauses Act, 1845), s. 32 .. 108 
c. 106 (Amending Law of Real Property), 

B. 2 .. 107 ; s. 3 .. 64 ; s. 4 .. 119 ; s. 5 .. 51 
13 & 14 Yict. c. 21 (Shortening Acts of Parliament), s. 4 

.. 11, 69, 108 

15 A 16 Vict. c. 76 (Common L. P. Act, 1852), s. 212 .. 65 
22 & 23 Vict. c. 35 (Lord St. Leonards' Property Amend- 
ment Act), s. 3 .. 52 ; ss. 4-9 .. 55 ; s. 8 .. 56 ; s. 21 

..108,341 (a); s. 26 ..106 

22 & 23 Vict. c. 61 (Settled Property after Divorce), s. 5 

•• 236, n. 

23 & 24 Vict. c. 126 (Common L. P. Act, 1860), ss. 1, 2 

..56 
23 & 24 Vict. c. 145 (Lord Cranworth's Act), 66, 68, 85, 

8*7, 92, 126 
30 & 31 Vict. c. 144 (Policies of Assurance Act), 164, 

289 
32 & 33 Vict. c. 46 (Specialty and Simple Contract 

Debts), 41, 339 

36 & 37 Vict. c. 66 (Judicature Act, 1873), ss. 24, 25 <11) 

..113; s. 25 (6).. 289 

37 & 38 Vict. c. 42 (Building Societies), s. 42 .. 204 (a) 

38 & 39 Vict.;c. 87 (Land Transfer Act, 1875), s. 48 ., 13 ; 

B. 129 .. 14 
38 & 39 Vict. c. 90 (Friendly Societies) s. 16 (7) .. 204 (a) 
41 Vict. c. 19 (Settled Property after Divorce), s. 3 .. 

236, n. 
45 & 46 Vict. c. 38 (Settled Land Act, 1882), s. 66 (2) .. 

266; 8. 64 ..91 
47 & 48 Vict. c. 18 (Settled Land Act, 1884), s. 6 (1) .. 

226(6);s. 7..246(6), 274 
47 & 48 Vict. c. 54 (Yorkshire Registries Act, 1884), 

ss. 11, 14 .. 15 ; ss. 20, 23 .. 142 
Statutes enabling investments of trust money, 97, 98 
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STATUTORY CONDITIONS OF SALE, 

Bnmmaryof : See Index of Forms ; tit Conditions of Sale. 

STATUTORY DECLARATION ACT, 
short title, 124 

STATUTORY FORMS, 78-80, 130-135 
See Index of Forms. 
object of forms in third schedule to C. A., 80 

implied covenants in, %b, 
sufficiency of forms in fourth schedule to C. A., 112 

SUBDEMISE : See Underlease. 

SUMMONS IN CHAMBERS, 

under Y. & F. A. on questions between vendor and 

purchaser, 15 
position of parties under, 16 
under C. A., 124 

SUPPLEMENTAL DEED, how to be be read, 109 

SURRENDER of copyholds, 
no implied covenants in, 43 
8ecu8 as to covenant to surrender, ih. 
how expressed, 109 

SURVIVORSHIP 

of powers to executors or trustees, 93 
of benefit of covenants with two or more jointly, 114 
of money advanced or owing on a joint account, 115 
words of, omitted in covenants with mortgagees, 217 (c) 

TACKING, disallowance of, by V. & P. A. repealed, 14 

TAIL : See Estate Tail. 

TENANCY, 

purchaser not bound to ascertain terms of, 189 (a) 

TENANT FOR LIFE, 

covenants by, on sale by trustee, 210 (&) 
consent by, under S. L. A., 226 (b\ 266 (e) 
lease by, 246 (6) 
sale by, 274, n. 

TENANT FOR LIFE AND REMAINDERMAN, 
implied covenants by, 33 
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TENANTS IN. COMMON, 

implied covenants by, 33 j 

TEEM to secure rentcharge, 

when limitation of, or power to limit, necessary, 103 

TIMBER, 

power of mortgagee in possession to cut and sell, 67 
powers of trustees during the minority to fell, 96 

TITLE, 

implied conditions as to, 

freeholds, root of, 11 

lease, 12 : 

underlease, 20, 53 

enfranchised copyholds, 20 
earlier than legal or stipulated time, 21 
proved bad aliunde^ 22 

contract should fix date for commencement, i&., 187 
what not proper commencement, 22 
freeholder or leaseholder granting lease, under different 
obligations as to showing, 53 

TITLE DEEDS : See Deeds. 

TRANSFER of mortgage, 

obligation of mortgagee as to, 58 

with further security, stamp on, 80 • 

when made by endorsement, 335 (a) 

statutory, 78, 130, 131 

of equitable charge, 58 

TRUST AND MORTGAGE ESTATE, 
devolution of, on death, 80 
devise of, now ineffectual, 82 

vesting of trust estate on appointment of new trustees, 
86,89 
on retirement of trustee, 88, 90 
sale of trust estate with other property, 91 
disclosure of trusts, recital preventing, 342 (h) 

TRUSTEE, 

when vendor is, 83 

when not, 25 

implied covenant on conveyance by, 40 



:i-^ 
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TRUSTEE— con/intt€(i, 

appointment of new, 84 

petition for, where unnecessary, ib. 
of separate on distinct trusts, 143 
when made by Court, 144 
disclaiming, 85 
bankrupt, ib. 
continuing, 86 
surviving, ib, 
" new trustee," ib. 
number may be increased, ib. 

reduced, when, ib, 
power to appoint continues after alienation, 85 

after decree, 86 
personal representative not .bound to appoint under 

C. A., ib. 
administration for pxirpose of appointing, ib. 

VESTING OF fRUST PROPERTY IN, 86, 88-90 

declaration as to, 89, 90 

applicable to all appointments of new tnistees, 89 

must be by deed, ib, 

stamp on, ib. 

chose in action, ib. 

no declaration as to equities, ib. 

efifect of vesting clause, 90 

where there should be separate deed of conveyance, ib, 

exceptions from vesting by declaration, ib. 
register searches for declarations of vesting, 91 
retirement and discharge of, 87 

POWERS OF 

to buy or sell under V. & P. A., 13 

under C. A., 25 
to sell by auction or private contract, where autho- 
rized to sell, 91 
words sufficient to authorize sale by, 92, 

226 (a) 
by legal personal representative of, 82, 83 
when consent under S. L. A. necessary, 226 (&), 

256 (e) 
when person to consent is bankrupt, 234 (a) 
to give receipts, 92 
to compound debts, ib. 
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TRUSTEE— co»<intt€<i. 
POWERS OF — co7Uinued» 

to manage infant's land, 96 

to apply income of land and other property of 
infant, 97, 100 
and invest and accTimnlate surplus income, 97, 
100 
of new trustees, 86 
of trustees appointed by Court, 88 
summary of statutory powers of, 83 
survivorship of powers or trusts of, 93 
devolution of, 82 
disclaimer of power by, 144 
release of power by, i6., 109 
adopting G. A. protected, 122 
conveys acooiding to his estate, 265 

UNDERLEASE, 

payment of rent and performance of covenants under 

evidence of, 22 
title to freehold not to be called for, in contract to grant 

or assign, 12 
nor title to leasehold reversion, in contract to sell and 

assign, 20 
nor in contract to grant, 53 
purchaser of lease not bound to take, 207 (a) 

UNDERLESSEE, 

has notice of his lessor's title, 20 
intended, not to call for his lessor's freehold title, 53 
contra as to leasehold title, t&. 

UNDERLESSOR'S TITLE, 
underlessee has notice of, 20 

UNDERTAKING 

for safe custody of documents, 47 
obligation under, (b., 48 
damages under, 48 
application to Court under, tb, 
satisfies liability to give covenant for safe custody, A. 
stamp on, when by separate document, 49 
to be given only by person having possession of 

documents, 50 
trustees should not give, 49 
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UNDIVIDED SHARE 

included in definition of land in C. A., 18 
powers over, during infancy, 99 

VENDOR to be named or otherwise described in contract, 
197 (c) : See Contract. 

VENDOR & P. A., 11-16 

effect of, on form and contents of docnroents, 1, 2 

VESTING ORDER, when made, 90. See Addenda. 

VESTING TRUST PROPERTY 

on appointment or retirement of trustees, 86, 88, 89, 90 
applies to all appointments of trustees, 89 
declaration as to, must be by deed, tb. 

none for equities, tb. 
stamp on, t&. 
register searches as to, 91 

WAYS : See Easements. 

WIDOW, effect of words "without ever having, been 
married " in settlement on second marriage of, 236 (a) 

WIFE : See Married Woman ; Husband and Wife. 

WILL, non-registration of, in Middlesex and Yorkshire, 
cured in certain cases, 15 
time allowed for registration, ib. 

WORDS OF LIMITATION, 

« fee simple," " in tail," &c., 108 

none necessary in premises of deed, 271 

WRITING, definition of, in C. A., 20 
WRITS OF EXECUTION, 

ON JUDGMENTS, 139 

registration of, 140 
no re-registration, tb. 
searches for, 139, 180 

ON CROWN DEBTS, 140, 141 

registration of, 141 
no re-registration, ib. 
searches for, t&., 180 

YORKSHIRE REGISTRIES, searches in, 142 
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ACKNOWLEDGMENT of right to production, 217 
conditions as to, 212 

ADMINISTEATOE : See Personal Representative. 

ADVANCEMENT Qause, 
in settiements, 234 
in wills, 259 

AGENTS, power to employ, 249, 264 

AGREEMENT 
for sale, 189 

excluding mortgagor's power to lease in mortgage, 225 
varying powers of leasing in mortgage, 306 
applying leasing powers to, ib. 
for settling other property of wife, 242 

ANNUITY, covenant to pay, 320 

ASSIGNMENT 

of life interest in investments (mortgage), 288 

of policies, 288, 291, 332 

of mortgage debt, 293, 295, 298 

of wife's fortune in marriage settlement, 318, 327 

ATTESTATION CLAUSE in will or codicil, 264 

BILLS OP SALE, search for, 178 
BONUS, appHcation of, 248 

CODICIL, commencement and end of, 250 
COMPENSATION, conditions as to, 211, 212 
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CONDITIONS OF SALE. 

I. Conditions implied by Statute, 

forty years substituted for sixty as root of title, 11 
lessor's title not to be called for, 12 
nor right to grant lease, 22 
underlessor's title not to be called for, 20 

nor right to grant underlease, 22 
receipt for rent under lease or underlease, evidence 

by, ib. 
title to enfranchised copyholds, 20 
recitals as to land or hereditaments twenty years 

old to be evidence, 2, 12 
recitals as to any property prior to commencement 

of title to be assumed correct, 2, 21 
prior title, requisitions, &c., precluded, 21 
expense of journeys and searches, 23 
of attested and other copies,' t&. 
production of documents and evidence not in vendor's 
possession, expense of, ib. 
purchaser of several lots only to have one 

abstract, 24 
inability of vendor to furnish covenant for, 

where not an objection, 12 
cost of covenant for, ib. 
vendor's right to retain documents, 13 
execution of purchase deed, 44 
authorityfor payment of consideration to solicitor,l 10 
summary of, 186-188 

II. Conditions expressed in Contract. 

1. Ordinary conditions on sale by auctions : — 

bidding and reserve price, 194 
consolidation of lots, ib. 
deposit ; time for completion, ib. 
interest in case of delay, 195 
requisitions and replies to answers, ib. 
power to rescind, 196 
conveyance ; delivery of draft, ib. 
power to resell, ib. 
memorandum for signature, 197 

2. Special conditions : — 

power to withdraw, refuse biddings, and re- 
arrange lots, 198 
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CONDITIONS OF SALE^continued. 

n. Conditions expressed in Contract — eonUnued. 
2. Special conditions — continued. 

timber and fixtures at a val nation, tb. 

where property sold with possession, ih, 

abstract to small lots, 199 

commencement of title, %b. 

will ; enfiEinchised copyholds, 200 

distinguishing titles ; measurements, ih, 

where doctunents cannot be produced, t&., 201 

on sale of lots held under one lease subdemises 
to be made by one purchaser to the others, 201 

bare legal estate, 202 

tithes ; repairs of chancel, ib. 

documents in hands of mortgagees, 203 

allotments and exchanges, ib. 

lease at a nominal rent, %b, 

building- and friendly-society mortgages, ib. 

dower ; origin of rents ; recitab, 204 

unstamped or unregistered documents, 204, 205 

power of attorney to surrender copyholds, 205 

sale of business as going concern, ib. 

mortgage term under a subdemise, 206 

leases, 207 

underleases described as leases, ib. 

leaseholds subject to underleases, 208 

tenants' leases, ib. 

lease by mortgagor alone, ib. 

benefit of fire insurance, ib. 

quit-rents ; easements ; tenancies ; fences ; ap- 
portionment of rents, &o., 208, 209 

freedom from land tax and tithe rent-charge, 
209 

enlargement of long term, ib. 

identity ; covenant by vendor as mortgagee or 
trustee, 210 

where vendor tenant for life, ib. 

incumbrancer not to release by separate instru- 
ment, 211 

errors in description, with compensation, 211 ; 
without, 212 

documents, 212 



INDEX OF FORMS. 399 

CONDITIONS OF SALE— continued. 

II. Conditions expressed in Contract — continued. 

3. Special conditions applicable to sales under the 
Court: — 
certificate and proofs in proceedings to be evi- 
dence, 213 
reservations how to be provided for, 214 
documents in bands of mortgagees, ib. 
application of money in discharge of incum- 
brances, ib, 
covenant by person appointed to convey, 215 

CONSOLIDATION OF MOETGAGES, 302 

CONTINUANCE OF LOAN 
provision for, 224 

CONTRIBUTORY MORTGAGE 
power to lend on, 248 

CONVEYANCE, 

by mortgagees or trustees and beneficial owner, 265 

by trustees by direction of tenant for life, 266 

by husband and wife, ib. 

by wife, ib. 

by tenants in common, 267 

by joint tenants, 268 

by tenant for life and remainderman, 269 

of freeholds by beneficial owner, 269 

of freeholds by mortgagor and mortgagee, C. A. 4th Sch., 
Form in., 134 

of freeholds by executor of survivor of deceased mort- 
gagees under power of sale in C. A., 271 

of freeholds under trust for sale, 272 

of leaseholds, 274 

of freeholds and leaseholds to uses and upon trusts of 
will, a mortgagee concurring, 275 

of freeholds on trust to sell, 310 

of residence to trustees of settlement, 322 

COPYHOLDS, 

covenant to surrender by mortgagor, 283 
by settlor, 310 
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GOVYROJjBa—conHnued. 

deolaration on retirement of trustees, vesting right 
to sue under, 350 
release of, on reconveyance by mortgagee, 309 

COVENANT 

by purchaser of leaseholds to pay rent, &o., 216 
by mortgagor to pay principal, farther advances, and 
interest, 217, 218 
to keep up life insurance, 220 
fire insurance, 222 
by settlor to keep up life insurance, 241 
joint and several, 218 
by mortgagee for reduction of interest, 223 

for continuance of loan, 224 
by tenant for life, proviso restricting, 216 
by remainderman, proviso restricting, 269 
to pay annuity, 320 
to surrender copyholds : See Copyholds, 

DEEDS : See Documents. 

DEMISE, 

of life estate on mortgage, 285 

on settlement, 334 
of leaseholds, 281 

DISENTAILING A8SUBANCE, 
recital of, 302 

DOCUMENTS, 

acknowledgment of right to production of, 217 
undertaking for safe custody of, tb, 
conditions as to, 200, 203, 212 

ENLAEQEMENT of long terms : See Long Term. 
EXECUTOB : See Pebsonal Eepresentative. 

FIXTUBES, condition as to, 198 
FOEMS, GENEEAL : See General Forms. 
FOBMS, STATUTORY : See Statutory Forms. 
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FUBTHER CHARGE, 

on freeholds, C. A. 4th Sch., Form II., 133 

and transfer, 294 
on life-interest and policies, 290 

GENERAL FORMS, 216-264 

See Table of Contents, Part II., Chap. IV. 

HUSBAND AND WIFE, conveyance by, 266 

INCUMBBANCES, 
recital of, 302 
schedule of^ 305 

INFANT, settlement on marriage of, 325 

INSUBANCE, 

fire, condition as to, 208 

covenant to keep np, 222 
life, covenant to keep up in mortgage, 220 

in settlement, 241 
INTEBEST, 

covenant for payment of, 218 
reduction of, provisions for, 223 

INVESTMENT, powers of, 227, 228 

JOINT TENANTS, conveyances by, 268 

LAND TAX, conditions as to apportionment of and freedom 
from, 209 

LEASE, 

agreement for sale of, 189 

conditions as to, 206-208 

covenant by purchaser of, 216 

recital of; 275, 281 

mesne assignments, recital of, 281 

conveyance of, 274 

mortgage of, by demise, 281 

transfer of mortgage of, 296, 299 

restricting mortgagor's power to, 225 

varying powers of C. A. in mortgages, 306 

applying powers of C. A. to mortgages, %b, 

2 D 
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LIFE INTEREST, 

demise of, on mortgage, 285 
on settlement, 334 

LONG TEBM, enlargement of, into fee simple, 
by tenant for life, 356 

by executors, as to part of land demised, 357 
condition as to, 209 

LUNATIC, appointment of new trustee in place of, 338, 340 

MORTGAGE, 

forms in, 217-226 : And see Table of Contents, Part II. 
of freeholds, C. A. Sch. 4, Form I., 133 

with special provisions, 280 

to secure consolidated debt and further 
advance, 302 
of leaseholds, 281 
of copyholds, 283 

of freeholds, leaseholds, and copyholds, 284 
of life interest and policies, 285 
in fee, consolidating incumbrances, 302 
statutory forms : See Statutory Forms. 
agreement in, varying statutory power of leasing, 30G 
agreement giving statutory power of leasing, ib, 
further charge : See Further Charge. 
transfers of : See Transfer of Mortgage. 
recitals of: See Reqtals. 

MORTGAGE DEBT, 

transfer of, 294, 295, 298, 301 

ORDER, 

under Infants' Settlement Act, approving marriage and 
settlement, recital of, 326 

PERSONAL REPRESENTATIVE 
of deceased mortgagee, 

conveyance on sale by, 271 

transfer of mortgage by, 294 

reconveyance by, 308 
of deceased owner, enlargement of long term by, 357 
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POLICY ON LIFE, 

mortgago of, 285 
farther charge on, 290 
settlement of, 332 
See Insurance. 

P0WEE3 : See Settlement ; Will. 

PBODUCTION OF DOCUMENTS, 
acknowledgment of right to, 217 

PEOVISO 

restricting covenants by tenant for life, 2 1 6 
by remainderman, 269 

PURCHASE DEED, 

covenant in, by purchaser of leaseholdfl, 216 
proviso in, restricting covenants by tenant for life, t6. 
by remainderman, 269 

QUIT-RENTS, 

condition as to, 208 

RECITALS 

of action for administration, 326 

of decree in, i6. 
of agreement for marriage, 311, 325 

for mortgage, 281 

for further advance, 290 

for transfer of mortgage, 293, 298 

for transfer and further advance, 295 

for purchase, 277, 323 

for sale, 273 

for settlement, 312 
of chief cltrk's certificate, 326 
of death and probate of will, 271, 293 
of disentailing assurance, 302 
of incumbrances in schedule, 303 
of lease, 281 

of mesne assignments of, ib. 
of life interest, 286, 333 

policies, 286 
of long term, 275 ' 

of devolution of, ib. 
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KECITALS— con/tn«ed. 

of lunacy of trustee, 338 

of mortgage, in transfer, 297, 299, 300 

in Gonveyanoe, 271, 323 
of mortgage debt due, 272, 297, 299 
of order under Infants' Settlement Act, sanctioning 

marriage, 326 
of approval of infants' settlement, 327 
of settlement on trust for sale, 272 
of seisin of freeholds, 275 
of title to equity of redemption, 298 

to a portion, 325 

under a settlement, 316 
will, 317 

to a share of residuary estate, 826 

to wife's fortune on marriage, 316, 825 
of transfer of mortgage, 299, 301 
of transfer of investments on marriage, 316 
of will, death of testator and probate, 271, 275, 343 
that deed is supplemental, 341, 357 
to two indentures, 348, 350, 352 

RECONVEYANCE, 
statutory, 132 
of freeholds, leaseholds, and copyholds, 308 

REDEMPTION, proviso for, 

freeholds, and leaseholds by sub-demise, 219 
copyholds, 220 

REMAINDERMAN, 

conveyance by, and tenant for life, 269 
proviso restricting covenants by, ib. 

RULES as to searches, 

forms under, of requisitions for, and certificates of 
search, 176-185 

SALE, 

trust for, in settlement, 226 

in will, 256 
provision in mortgage for immediate, 225 

SCHEDULES, 

of leases, 190 (a), 2B4 (a) 
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SCKEBVliES— continued. 
of policies, 287 
of incnmbrances, 305 

SEARCHES, OFFICIAL, 

requisitions for, 177-180 

SEPARATE TRUSTEES, 
appointment of, 343 

SETTLEMENT on marriage, 
I. Real Settlement, 

form of, in C. A. 4th Sched., Form IV., 136 
IL Personal Settlements, 

forms in, 226-250: See Table of Contents, Part IL, 

Ch. IV., s. 3. 
conveyance of freeholds and covenant to surrender 

copyholds on trust to sell, 310 
of proceeds of sale, 311 
of investments transferred by wife, tb. 

by husband, 316 
of wife's reversionary interest, tb. 
portion, 325 

share in residuary estate, 317, 328 
of policy on husband's life, 332 
of mortgage, 335 

on marriage of infant ward of Court, 325 
Trusts in, 

for conversion and investment, 227-229, 319 
to pay income to wife and husband successively, 229 
to pay income of husband's trust fand to husband 
and wife successively, 231, 314 

to husband till alienation, and then to wife, 231 
income of wife's trust fund to husband till aliena- 
tion, and then to her, 314 
to wife for life, and then to husband till aliena- 
tion, 320 
for issue, as husband and wife or survivor shall 

appoint, 232 
in default for children, 233 

except son coming to title, 329 

entitled to settled estates, 233 
hotchpot clause, 233 
ultimate trusts, 235 
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SETTLEMENT— condBued. 
Powers in, 

of appointmont to iasuo, 232 

for wife to Biirrcndor lifo inforeet, ib. 

for wife to appoint to hiuband an annaal enm, 236 

income to him, 237 
to make Bettlcmont on fatnro marriago, appHcalilo 
to wife, 237 
applicable to hnuband or wife, 239 
for trustees — 

to advance, 234 

to pTirchase land, 244 

residence, 245 
to lease, 246 

to concur in parlition, 247 
to deposit money in bank, 248 
to make contributory loans, ib. 

loans for a term, ib. 
to vflJno and apportion mixed funds, tb. 
to deposit securities to bearer, 240 
to appoint agents, i6. 
to charge professional costs, tb. 
to raise mon^ for outfit and costs, 330 
to retain invcbtmenta, 313, 319 
to permit invcatmenis to bo retained, 321 
agreement to settle other property of wife, 242 
covenant by wife's father to pay an annuity, 320 

husband to keep up policy, 241 
appointment of new trustees of : Sec Trustees, 
rotiroraent and discharge of trustee of : See Trustees. 
SOLICITOR trustee to be paid bis costs, 249 
STATUTORY FORMS, 

Forms in 3bd ScnEn. to C. A. 
mortgi^e, 130 
transfer, ib., 131 

and mortgage, 131 
reconveyance, 132 
Forms in 4th Sched. to C. A. 
mortgage, 133 
further charge, ib. 
conveyance on sale, 134 
marriage settlement (real cstatu), 135 
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SUPPLEMENTAL, 

doed, further charge by, 290 

transfer of mortgage by, 293, 294, 342 
reconveyance by, 308 

appointment of new trustees by, 337, 339, 340 
retirement and discharge of trustee by, 346, 348, 
349 
recital that deed is, 341, 357 

to two or more deeds, 348, 360, 352 

TENANT FOB LIFE, 

conveyance by, and remainderman, 269 

by direction of, 266 
proviso restricting covenants of, 216 

TENANTS IN COMMON, 
conveyances by, 267 

TEEM, deed enlarging long, into a fee : See Long Term. 

TESTIMONIUM in wiU, 264 

TITHE BENTCHARGE, conditions as to, 209 

TIMBEB, condition as to, 198 

TKANSFER OF MORTGAGE 
of freeholds, 300 

and of further charge, 293 

with further charge, 294 
of leaseholds (long terms), 296, 299 
of freeholds on marriage, 335 
on appointment of new trustees, 

where mortgage made before marriage, 340 

where made after marriage, 342 
on retirement and discharge of trustees, 

where mortgage made before marriage, 350 

where made after marriage, 352 

TRUSTS : See Settlement ; Will. 

TRUSTEES, 

new, appointment of, 337, 339, 340 
separate, appointment of, 343 
retirement and discharge of, 346, 348, 349 
power to appoint new, in settlement, 250 

in will, 355 
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TBUSTEES— can/mt*fi(i. 

professional, to be paid oosts, 249 
See Settlement ; Will, Powers in. 

UNDEBTAKINQ for safe custody of documents, 217 
conditions as to, 212-213 

VESTING 

of trust property in new trustees 
declaration effecting, 339, 340 
in remaining trustees on retirement of one, 348, 349, 
350 

WILL, 

precedent of, 354 

forms in, 250-264: See Table of Contents, Part II., 

Ch. IV., s. 4 
appointment of trustees and executors, and legacies to 

them, 250-251 
appointment of guardians, 251 
confirmation of testator's settlement, tb. 
bequest of furniture, &c., ib. 

of charitable and other legacies, t&., 253-255 

of annuities, 252 

bequest to A. for life with remainder to his issue 

per stirpeSj 254 
free of duty, 256 
general devise and bequest in trust for sale and invest- 
ment, ib. 
Trusts in, 

for wife for life, 258 

during widowhood, %b» 

for issue as she shall appoint, in default for 
children equally ; hotchpot clause, 258-259 
settlement of daughter's shares, 259, 260 
of daughters' legacies, 261, 262 
See Settlements, Trusts in. 
Powers in, 

for wife to appoint to issue, 268 
for daughters to appoint life interest to surviving 
husbands, 262 

to appoint separate trustees, ib. 
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WILL — oofUinued. 

Powers in — continued, 
for trustees — 

to advanoe, 259 
to value and apportion, 264 
to employ agents, ib, 
to charge professional costs, ib. 
to mortgage for payment of debts, &c., 263 
to appoint separate trustees of legacy, 254 
to appoint new trustees, 264 

See Sbttlements, Powers in. 
ultimate gift in, 355 
testimonium and attestation clause, 264 
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PEMBERTON ON JUDGMENTS AND ORDERS, being a 

Treatise upon the Judgments, Decrees, and Orders of the Court of Appeal and High Court of 
Justice, chiefly in reference to Actions assigned to the Chancery Division. With Complete Forms 
of Orders. Third Kdition, almo«it entirely Re-written and considerably Enlarged. By Lopt us 
Lrigh Pemberton, one of the Registrars of the Supreme Court of Judicature; Author of "The 
Practice in Equity by way of Revivor and Supplement." 
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of reported cases), but also a series of notes, in which the result of the leading cases is succinctly eiven 
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of his own case. We consider the book one of great merit and utility, and we confidently recommend 
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Royal 8vo., cloth, Z2J. 6d, 

EMDEN'S COMPLETE ANNUAL DIGEST OF EVERY 

REPORTED CASE IN ALL THE COURTS FOR THE YEAR 1884. To be continued 
annually. Fdited by Alprbo Emdrn, of the Inner Temple. Es<}uire, Barrister- at-Law ; Author of 
"The Practice in Windine-up Companies." "The Law Relatmg to Building Leases, Building 
Contracts, and Building,'^ "The Shareholder's Legal Guide," &c. Assisted by Hbrbkkt 
Thompson, M.A., of the Inner lemple. Esquire, Barrister-at-Law. 

The object of this publication is to present to the Practitioner and others a handy and inexpensive 
work, comprising a Complete Annual Digest of every Case reported during each year in all the 
Courts, whether in the " Law Reports," or in any other Reports, and arranged in such a form as will be 
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somewhat similar to that successfully adopted in the fifteen years' Digest of the "Law Reports." 

It furnishes a complete record of the whole of the Law and Practice from year to year. 

Demy 8vo, cloth, xjs. 6d. 

EMDEN'S PRACTICE IN WINDING-UP COMPANIES.— 

A Concise and Practical Treat'se upon the Law and Practice relating to the Winding-up of Companies 
from the commencement of the Winding-up Proceedings to Dissolution ; with Forms for use in 
Winding-up, and Precedents of Bills of Costs, &c. By Alfred Emuen, of the Inner Temple, Esquire, 
Barrister-at-Law, Author of the "Law relating to Building Leases, Building Contracts, and 
Building," &c., &c. 

" We have rarely met with a work in which so much pains have been taken • . • to set forth the whole 
of the law and practice to which it relates." — Law Timts, 

"It gives an expansive account of the law in a convenient and available iotm,**-~SatMrday Review. 

"A collection of precedents of the most comprehensive character accompanies the work, which is a 
model of lucidity and arrangement." — Citizen, 

"Can confidently be recommended to all who are interested in the winding-up of companies."— ^»niSr//*« 
Weekly Official InteUigencer. 

Crown 8vo, cloth, ^s. 6d. 

EMDEN'S SHAREHOLDERS' LEGAL GUIDE.—A Concise 

Statement of the Law relating to Shares, and of the Legal Rights and Responsibilities of Share- 
holders. By Alfrbo Emdbn, Barrister-at-Law, Author of " Practice in Winding-up Companies," &c. 

" Mr. Eroden is a recognised authority on the law relating to public comoanies, and the clear and 
concise statement he here gives of the legal rights and responsibilities of shareholders well supplies a felt 
want." — Economist. 

Royal 8vo, cloth, 17*. 6</. 

THE JUDICATURE ACTS, AND THE RULES OF THE 

SUPREME COURT, X883. With Concise Notes. By thclateFREnsRiCK Philip Tom lin-son,M. A., 
of Trinity College, and of the Inner Temple, Barrister-at-Law. Edited by R. T. Rbid, Q.C. 

*,'* A special feature of this work is that where a new rule exactly follows the old, where the rule is 
quite new, and where there are verbal or clerical alterations, each is clearly indicated. 

" The present publication will bear favourable comparison with any of the many books which the new 
rules have called forth .... the plan of the work has been well carried out."— Z.<;«; 'limes^ 

" We consider this one of the most useful and practical editions of the Judicature Acts and new rules 
yet published, and we doubt if it could be much improved even in idea, general style, or expression."— 
Law Student^ Journal, 

Second Edition, Demy 8vo, cloth, X5J. 

THE AGRICULTURAL HOLDINGS ACT, 1883, and other 

Statutes, relating to Distress, Replevin, Notice to Quit, &c. With a concise Summary, and 85 Forms, 
being Forms of Leases, Substituted Agreements, Awards, Notices, &c. And an Appendix containing 
the Ground Game Act. the Report of the Royal Commission on Agriculture, &c. By J. M. Lelv, 
Fsq., Editor of Woodfall's "Law of Landlord and Tenant," and E. Robert Pbarce, Esq., 
Barristers-at-Law. 

" This is by far the most elaborate treatise which has appeared on this Act Those who are 

concerned in questions between landlords and t.nauts should not be without this book." — Law JoumaL 

" This is one of the best books on this Act which has yet appeared." — Law 'limes. 

" We have no hesitation in giving this work the highest place among the many on the same subject 
which have come under our noxxc^.— Solicitors' Journal, 
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BITTLESTON'S REPORTS IN CHAMBERS (Q.B.D.), 
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Court respectively app'icable, with Notes and an Index. By Adam H. Bittlbston, of the Inner 
Temple, Ban* ster-at-Law. 

Rojral 8vo., cloth, xos. 
Dedicated hy Permission to, and with a Photographic Portrait of, the Lord Chancellor. 

THE HISTORY AND ORIGIN OF ''THE LAW REPORTS." 

By W. T. S. Oanibl, Esq., Q.C<, late Judge of County Courts, and Formerly Yice-Chairman of the 
Council of Law Repotting. 

Crown 8vo., doth, 4;. 

A TREATISE ON THE EMPLOYERS' LIABILITY ACT. 

To which is added a Chapter on Lord Campbcirs Act, and the Act amending same. By Edmono 
R. Turner, Esq., M. A., Judge of County Courts. 

"This little book is likely to take a high place in the literature of the subject The book will. 

therefore, be invaluable to counsel preparing an argument on any debateable point in the statute, and 
to advocates in the County Courts ..... It can only be said that his task was conscientiously 
performed : and he ha« succeeded in producing a book of great thoroughness."^>Xaw Joumal. 

Crown 8vo., cloth, 6f. 

THE MARRIED WOMEN'S PROPERTY ACT, 1882, with 

Explanatory and Practical Notes, Cases wiih additional References, full Index, and Appendix 
containing the Mamed Women's Property Acts, 1870 and 1874. By Mbrvon White, M.A., 
Author of "Conveyancing Acts, i88x and laaa,'* «to., ana William Blackburn, B.A., both of 
the Inner Temple, Barristers^t-Law. 
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POPULAR LAW. For those interested in Land, the Law of 

Descent, Wills, Contracts, Mortgages, The Office and Duties of Trustees. Including Explanations of 
the Settled Land Act, Married Women's Property Act, and Bills of Sale Act, 1882. By Samubl 
RoDBRTS, M. A. of Trin. Coll. Cambridge, and of Lincoln's Inn, Barrister-at-Law. 

" This excellent little work deserves to become as popular as Lord St Leonards' * Handy Book on the 
Law of Property.' . • . We can cordially recommend the woric to students." — Gibson*s Iawo tlotes. 

Demy 8vo., doth, 6r. 

THE ELECTRIC LIGHTING ACT, 1882, the Acts Incorpo- 

rated therewith, the Board of Trade Rules, together with numerous Notes and Cases. By Clbmbnt 
HiGGtNS, Recorder of Birkenhead, M.A.Cantab., Fellow of the Physical Society of London, &c. ; 
and £. W. W. Edwards, B.A. Oxon., Barrister-at-Law. 

" The work is one which should be upon the book-shelves for ready reference of every local authority 
and electric light company. The notes are concise, but at the same time thoroughly explicit, and given 
in language equally intelligible to the professional and non-professional reader." — Mining Journal, 

Demy 8vo, 440 pp., cloth, xzs. 6d, ; folio boards, 15^. 

AN ANALYTICAL INDEX AND DIGEST TO THE JUDI- 
CATURE ACTS and RULES, with Tables showing the sources from which the New Rules are 
derived. By Frank R. Paekbb, Solicitor. Second Edition, revised and enlarged. 

Crown 8vo, cloth, 5^. 

THE STUDENT'S GUIDE TO BANKRUPTCY ACT, 1883, 

in form of Questions and Answers. By William J. S. Scott* Solicitor (Cenificate of Merit, 
Z878). 

Crown 8vo., cloth, $s, 

THE INSTITUTES OP JUSTINIAN, Illustrated by English Law. 

Intended chiefly for Students at the Universities and Inns of Court. By Jambs Williams, 
B.C'L., M.A., of LincolnVInn, Barrlster-at-Law. 

\* In this work the^ Institutes are as far as possible compared paragraph by paragraph with EngliAh 
law upon the same subject. 

Crown 8vo., cloth, 6s, 

THE LAW OF BILLS OF SALE, as modified by the Bills of 

Sale Act (1878) Amendment Act, z88a. With an Appendix of Statutes and Precedents. By 
Harry Newson, Esq., LL.B. Lond., of the Middle Temple, Barrister-at-Law, Author of *'A 
Digest of the Law of Shipping and Marine Insurance." 

"The book is one of the most satisfactory performances on a branch of the law which has recently 
suffered amendment by the Legislature that we have ever seen." — Law Times, 

** Mr. Newson has dealt in a most comprehensive manner with a subject requiring the greatest nicety of 
treatment, and he has gathered up the threads of much legislation and interpretation with commendable 

skill His digest of the modified measures will be esteemed outside the ranks of the profession 

to whom he mainly addresses the compilation." — Citizen. 
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